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FOREWORD 

This volume is an exact photo-reproduction of an original copy of 
Robards' Texas Conscript Cases in the Library of the Association of the 
Bar of the City of New York. Special acknowledgment is made to the 
Associai:ion of the Bar and to Mr. F. 0. Poole, the Librarian, for the 
kind permission to use the original volume, and for the valuable sug, 
gestions and assistance offered in this reproduction. 

As a copy of the original is very rare, the volume is offered to enable 
law libraries to round out their collection of side reports. This edition 
is a very limited printing. 

The reproduction follows the original in every detail, and no attempt 
was made to correct errors or defects in typography. 

New York, 
December, i935 

DENNIS & CO., INC. 
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Tms pamphlet is publiehed in pursuance of the provi�ions of an act of tee 
Legislaiure, "to provide for the publication of the Synopses of the DecisioaR 
of the Supreme Court," approved Nov. 15th, 1864. It contains the synopses of 
the decisions on applications for writs of habeas corpus, made originally in the 
Supreme Court, in caees arising from rostraints made by conRcrlpt nnd other 
military authorities, and on appcRls in lilte cnsos, rendered d1'ing Lho terms 
held in the years 1862

1 
l8G3

1 
and 1864

1 
and during the Galveston Term, ISG5. 

As this class of Ca$eS is of present imJ>ortance to the country, and as It will be 
i[!!practicable to publish them at an early day, in the rogular order of their ren
ition; it wns suggested by the Court, that a pamphlet, embracing the synapsed 
of this class of cases, be published in aevance of the series to be publiahed 
under the act and to contain the synopses of all the cases rendered since 
the publication of the last volume of the Reports, in the regular order in 
which they were rendered. The Reporter being limited by tbe Jaw to the 
p11hlication of the synopses alone, and it being impracticabl� to make th�
synopses in the usual form, as found in tbe Reports, which, in the absence of 
the customar:t statement of fRcts, argument of counsel, and the opinion of 
the Court, would clearly show all the points decided, in each case ; he has, in 
the preparation of this pamphlet, endeavoud to embody in each synopsis, 
such a brief statement. of facts &B to render more intelligible the points deci
ded in each case, and to thereby make the pamphlet, as near as practicable, 
1\nder the pr'ovisloRs of the act, answer the pur11oses of the Reports in full, 

The Reporter acknowledges the assistance of J.un:s B, Mona1s, Esq., of Aus
tin, in the preparntion of the pamphlet. 
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SUPREME COURT OF 'l
1
EXAS. 

A US TIN TERM, 1862. 

EX PARTE FRANK H. COUPLAND. 

On the 10th d11y of July, 1862, in VBcntioo, F. R. Coupland applied to the 
Hon. R. T. Wheeler, Ohiof Justice, for IL writ of Ho.beo.s Corpus, nllegiog, 
tbnt he waa llleg11lly restrninell of hie liberty, upon Onion Creek, in Travis 
County, by R. T. P. Allen, n.nd, 'as he bollovcd, without any ordor or procoss 
wbntMe�, or nay color of eilher. On the 2lsL day of July, 1862, the respond
ent me.de bis return, in which he sRya, Lhn.t oo Lbe 211\h day of June, 1802, ho 
reocLved e.n order Crom R. J. Towoes, Provost Ma.raba.l of Travis CouuLy, com
mnndiog him to receh·e, and hn.,.e the applicant securely lmpr!eoned within hia 
lines, not permitting him �o comm11nlot1Lo wlLh any person of doubtful or sus
picious cbo.ruotor; be bo.ving been ,�rrost.ed on a ollRrge of dlsloyo\ty. In obo
dienoo to this or.del', the respondent det11inod tbe 11.ppllca,nt within the lines o( 
the regiment of Oonfollero.to Stl\tes troops, of which reapondo11t was Oolonol, 
o.t OB!llP Terry, in Travis County, nnLU the 16th of July, at which time, uodet• 
authority from Ool. J 11hn S. Ford, Oomm11ndant of Oonscripts, District of 'l'ex
as, tbe rij&ponuent enrqlled applicant, under tho act of Ooogress of' lbo Confed
erate States, entitled " an act to further provide for the public defence ;" aod 
thereupon diach11rged him from imprisonment. Tho disoho.rge was lo obedi
ence to Instructions from the Provost Me.rsbnl ; the applicant wa.s enrolled wHb 
his coostmt, and nt his request WIIB attached to Oo. B, of respondent's rtlgi• 
ment. Since the date of enrollment, respondent bas bod no other control over 
applicRnt tban such as vests in blm as n Colonel in the Provisiootll Army of 
tbe CocfederMe States, o.-er a soldier In the army ucdor r'espondent's command 
and attncbed to b!s reg!meut, end holds him. as such. ApplicELnt was twenty• 
one yeara old. The wriL. was grunt.ad July 18, 1862, o.od service had upon re
spondoM subsequent to the enrollment of applicant. Beld, that the restraint 
of applicant was legal. 

The respondent moved a continuance,·beco.use the applicaEt, since he was 
remanded by the Obiof Justice into the custody of the respondent, as 11, soldier, 
in lbe regiment of which be wae In command, bna deserted, and is no longer in 
tho custody or under the control of the re11pondent. Tbis ll'lotion ls based uaon 
an Rffidavit of a Lieuten&nt belonging to respondent's regiment; fi'om whlcli it 
appears Lbat the o.pplicant, l\fter his retar11 to lt, was furloughed until the l 6th 
Beptember li1et; at the expiration of which time, be wBS ordered to report for 
duty al Tyler, Smith County, 't'e:i:o.s, where the regiment was ordered to ren
de11,ous, but that up to tbe 26th of September, when affiant left ca.mp, the e.p
plic11,ot had not joined Lba reeime11� or been hMrd of by hlm. The motion was 
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t11'go1l upol\ two grounds: Isl, tho Oourt has no jurisdiction on tho npplicaLion, 
iF the npplioo.aL bas oscoped from the custody to which he was remanded by tbc 
judgment from which ho oppcnls; 2d, if the Court bus jnri8diction, it will not 
act upon bis nppcnl while bo i9 l\t large. Jldd, Lbat this Court h!ls jurisdic• 
tion to try the cause on appenl nnder the circurasw,nces; lllat the second 
ground is well tilkcn, ns " mere question or practice, if tile facts of the case 
cnlled for Its npplicntion-but the 1t1cts of t.hia case ,to not nnll for its applica
tion. 

Tbo respondent must produce the body of tho person nl!E,ged to be illegally 
dotnlned, beforo the Judge or Oourt issuing the writ, if in hia custody or unda 
bis control nt the scn·iee of tbe writ, unless e:tcused from so doing by Lho cir• 
cumstances indicated in Art. 149, Oode Criminal Procedure; and a retu�n not 
accompaoiod by tbc body will ho !Canoed with great co.ntion. 

If a party bns l>ecn rele11sed from custody previous to lbe senice of the 
writ, its object nod purpose bus been nc�ompli,hed, nnd tho Court will make 
uo order on tbc 1101,ject. 

J,,. different rule prenlls when t!Je OC1urt hlls ohLaioed jurisdiction by service 
of lhc writ; ,vbeo 01100 obtaineu, iL cnnnot be defoatcd by tho wrongful e.et of 
eilller pnrty. 

ThG object of the writ ls to rellovo the pnrty from illegal restrnint, and not 
to afford ltim redress for the illeg11I restraint. 

Ur,oo the hruriag of an opponl in c11.eea of Hnbene Corpus, the npplicnnt need 
not be pe•·�onnlly preacnt. 

The rule of tbo Court, not to henr nppenls in criminal cn11ses when tho de
fendant h11s eecl\pcd, •is merely n. rule, of prl'\Ctice, depending, In its npplioatlon 
to pnrticulnr cn.scs, up0a the discretion of the Court. 

A po.r1.y's ri�hl lo n writ docs not depend upon the legnlily or illegality of his 
original captioo, but upon Lbc legality or illegality of his present d�tontion. 

'l'he act of the Oonfederate Oongross, entitled an " net to prol'ide for the pub
lic dct'enco," approved April I 0th, 1862

1 
commonly known as tho II Conscript 

Lnw," is constitutlomil. 
H is o gencrnl proposition that it is incumbent upon those who mnintn!n the 

constitutionality of an act of tlie Ooufedcral.e Go,•Ernment, to show 1b11t tho 
11uthoril:v ns:iuruod by lbe Confetle�ato StP.tes, is sanctioned by nn expr�ssly del
egnled power, or thnt tho net i1P.elf is neces3ary anu proper for Lho carrying in• 
to eft'�ct no expressly delegated power. 

In determining th� constitutionnlily of a law pnsscd by the Cm;fcdcrntl! go
vernment, it is important to consider whether Lbe act in ljnealion is done io lhe 
uerciso of n power expressly granted, or uodcr llie Implied powers &'rooted by 
the 18th parsgrnph of the 8th section of tiltl 1st urticle or tlic Ooustitulion: 
if it is tho first, then the Ooofodcrnto Oo1•ernme11t may use il.8 discretion in 
the mode nn<l mo.oner of Its exercise, unless It is lianilod or reslrulned in so do
ing by some other express provision, or by aomo clMr P.Dd necessary implica
tion; nnd tile Lurlli�o of showing tllis is upon lbose who assert the lirniLation. 

'l'bc autborily given " to 11111ko nil laws which shall bo occEbSt1ry and proper 
for carrying Into e.1:ecution" the express:, granted powers, was not intended 
merely to nuthorizo Oongrese to e,,:crcise by legislation lll6 powers preYiouely 
gmotcd; its right to do so depends in no manner upon this clause, l,,ut It is it
self n cllroct grnnt or nil euc\J subsidiary nnd lnc,idcatal powers us Ebo.II be 
11 nocessnry nod proper" lo carry into effect tbe previously gntated ))O'l\'ers; 
and It Is lqc,1mbent upon those who maintain it, to show nol morc!y that it la 
e. "neccsa11ry'' low, but that il is ll 11 necessary nod proper" law for carrying 
loto effect Ll., e:.pressly granted power. 

If there were 1,0 t-xpress grant II to rnLio and tiupport armies," tho rigb t of 
tho Confederate Governweut to rai»o and snworL armies could be su.stained 
under the geoeml granling cl:wso contained in the 18th parngl'llph, 8th section, 
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article I, of the Constitution ; and the !11w in CJUQStion is in atricl accordance 
with it. 

The '' po,nr to raise 11nd ilupport armies" is an express coostitution11l gmnt 
to the Congruee of tbe 0oufodornte State�; anil there is no limit11tion !IS to the 
mode or m11nne.r ot exerciaing it, by s.ny other express provision or by JIDY ue
cesimry implication. 

Th'o Conscript Law does not viol11to nuy of the 11.bstract or guaranteed rigble 
of the citizen, nor assume over him any conl-rol not delegated by tho Consti
tution. 

The grant of the power to m,;,.Jce war, carries with H, by Moessa.ry im11lice.
tion, unless expre�sly w iLh held, the right to dem11nd compulsory rnilitn.ry 1cr
vice from the citizen ; thie express power, together with tho Implied powers, , 
is vested !a. the 0ongresa of I.lie 0onfedemto States. 

Tbe power to call out the miliLi&, which is a compulsory service, does not 
limit tbo power to raise e.ntl supµort o.rml.es ; nor is the right to raise aud snp
port armies to be taken in subordination to the power conferred over the mili
tia. 

The geneml government is not dependent upon the :will either of the citizen 
or of tho State, to ca,rry luLo e1Tcot the power to re.leo anu auJJport e.rmies. 

While both tbe 0onfedera.te Governruont and tho Stato Government potacss 
some of tbe powers which ore en.lied by ln.w-writera in distlngulahing different 
forms of government, "sovereign powers," neither of them ore tbemsel.-es sove
reign, but e11ch of them represeuts tho eovereigo, and both h1we within their mu
tual spheres of action, just such powers and funcLions as have been conferred 
upon tbem by the Constitutions creating them. 

0ongrcsa can exercise; In its judawent and di'scretlon, the II power to raiso 
and support armies," to the extent of raising and supporting such armies as 
are o.haolutc,ly eaeentio.1 to oaa.ble it to cnrry into effect tho powers grnntod to 
it; beyond this 0ongress c11nnot go; so long as the -neceaslty cxiat.a, tbe exer
cise of tbe power is constltutioonl ; when the noceeaity ceases to exist, its con
tinuauce would be unconstitutional. 

Appeal from the Judgment of Hon. RovAL T. WHHLl!R
1 

Chief Justice of tho 
Supreme Court, sitting in 0haoibera, at Austin. 

Hancr,ck � Paschal, for appellant. 
Attor11ey Gcnl'lT'al, for appellee. 
MoonE, J.-Delivered I.be c,pinion of the Court, and -cited the following autho

rities, to wit: Hurd. on EA.beas Corpus, 256, 244, 294; Commonwealth vs. 
0l111ndler, ll Mo.&a., 83; U. S10.tes vs. o,wls, fi Cr., C. 0. Rep., 622. Dews' 
0aee, 18 Pena., a7 ; Ro:i: vs. Gordon, 1 Barn, and Ala., 6U, n; 4 Eliiott's De. 
bates, 459; � vol. Nile�• Rtgieter, p. 13�-294; ib. vol. 8, p. 281. 

BliiLL, J.-Oancurred in the opinil)n of tht1 Court, upon tho questions of prac
tice ; but duaented as to the constitutionality of the Conscript LP.w; and deliv
ered a dissenting opinion. 

W11H1,sa, 0. J.-Dellvered a separate opinion, concurring in the opini911 e.s 
delh·erecl-by Justice MooBB. 

J.udgment affirmed. 



TYLER TERM;, 1863. 

JAOOB McFARLAND v. G, W. JOHNSON. 

Appellee WB8 enrolled by appellant as a conacrlpt. Oo the 2d of March, 1863, 
appellee sued out the writ of Habeas Corpus, alleging that. he was lllcgally ro• 
strained of his liberty by appellnnt. On tbe trial In the Court below, appellee 
was discharged; from which judgment 11ppell11nt prosecntad bis oppeal. Iltld, 
the.t the respondent, on Bn application for the writ of llaheaa Corpus, oannot 
appeal from a judgment of the District Court, or e. Juclg" llittiug in Chambe1·a; 
and that an appeal in such cases is restricted to the appllcJ\nt. 

A proeeedlng upon a writ of Rabeas Corpus, when not used lo relieve against 
illegal l't'stralnt under a crlmin11l charge,, caunot, In the pNper eonso of the 
term, be regarded as a olvil suit: it should r11ther, It seems, be held the exer
cise of a special jurisdiction conferred hy the Conotitution and laws, upon ei
ther tho Courts or Judges, for the prompt relief of the citizen against a.ny Im
proper lnterferenco with his personal llberty. 

Appeal from Bowie. Tried below, be(oro the 13'.on, B. W. GJU.r. 
S. H. Pirkey, for appelh1.11t. 
!10011.1 J., delivered the opl.nlon of lho Oourt, cited, Wlddlngton .,., Bloa:i, 1 I'> 

B. Kon., 147; Bell .,., The State, 4 Gill, 804; Wac'e v. Juflge, ti Al11-.; Heury ,-,
.Mercier, II How., 103 ; How v, The 81.ate, O Miss., 690; Rassell v. The Oom
mouwoalth, let P. &: Watts, 82; ex pnrLO Perkins, 2 Ct\l., 424.; Holmes "'·
Jennison, 14th Peters, 640; Yntes v. Tho People, o Johns., S38; e:r parle
La Fonta, 2 Rob., 406; Cow11n v: Briggs, 16 Peck., 203; The St11te v. Chees
man, 2 South., 4'6; The State ,., inet and The State v. Potter, Dudle1 Law
Rep., 8, 0., 291i,

Appeal di!Ulisaed. 

EX P ARTE E. M. TURNER, 

The provision of the Constitution of the State and of the Oonrederale 
States, guaranteeing to ever1 citizen a speedy and public trial lo All crlmlnlll 
acc11satioas, CBnnot be held to mean, that In all tho posaible vlclssitudea of hu
man alfalrs, a person who ls accused of a crime shall have a speedy and public 
lrla.J, in due form of la.w ; but It was Intended to prevent the go,ornment from 
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oppressing the citizen, by holding criminal prosecutions suspended over him for 
11n in<lellnite time; 11nd to pro,ant delRys in the customary o.dmioistration of 
judtlce, by im11oeinit upon tbe jmliclal tribunals 11n obligation to proceed with 
r�aeonable dispatch, in the trial cf criminal 11.ccusatioaa. 

This conetitutiooo.1 provision applie, to 1111 oriroilml accusations, without re
apect to tbe gt'lldo of crime of which tbe accused may stand charged ; and 
while it ia ir1t.eodod for the protection of tho citizen, ii does not plo.oe him up• 
on such II vnntnge ground, tbat the State cannot demand from him such servi
ces

/ 
1U1 under the circumstances of the country he ought, for the public good, 

or or the public s11fety, to render. 
Tbe St11te, b.v her militil\ law, bl\a not exempted from military aervlce persons 

who RrO 11.nder bond l.o answer crlm!oal accuao.tiocs of 11ny klnd ; nor does tho 
exemption JQw of tho Coafedomtt, States, excuse nuch persons from service ; 
but, by. necossMy eonett·nclion, tbe militia 1111V of the State and tho conscript 
laws, must be held to upctale only on persons wb.o are eojoylnif the rlgbta of 
citize11s, and in the e:rercise of personal freedom. 

Oue who is under bond to nppear before the oivil tribunals, is to a oerto.in 
e:i;t�nt, in tbo custoily of tbo tdb,rnal, or of tb� law ; bul being in tho actus.l 
e11jciym�nt of per.!onlli freedom, for tbo time being, a party may be required by 
the State, to re1lder e.ay service not inoon!istent with the qualification which. 
baa been, by law, lmpi>sod upoo the right of a pllrty to enjoy bis freedom, and 
not incoosiatent with the po\ir.y ,,.hich the State ho.s declared by her general 
law for the JlUDidbtncnt, or crlmeo. 

It scums that LhE> District Court has the power to issue a writ, to n millta.ry 
officer havin(f II pnrly 111u1or bood, to llppee.r before such Court, in e. co.mp with• 
lo ita jurisdiction, requiring blm to bring t.be party into Court, for trio.I; and 
it wuulJ be the duty of the officer to obey the writ. 

A party uuder bond for bis appeMance, to nnawer a charte of felony, is not 
therel>y e:rempt.fd from milit1uy oervice in the State or Confederate a.rmy, dur
ing the pendilncy of the ��cusndoa. 

B1tt.1, J., delivered tho opinion of the Oourt. 
Applio11nt remandtd to custody of military authoritiea. 

[Nota.-The Reporter not having been furnished witb the record, the ueual 
etatem�n� of f11cta is omitt�d.] 

I 



AUSTIN TERM, 1863. 

EX P ARTE F. L. RANDLE. 

On the 17th of Febru&ry, 1863, applic&nt filed bl, applioation {or tbe writ 
or Hnbeas Corpus, in the Supreme Oourt, which we.s resleted by the re,pond
ent, Brigadier General John Sayles. On the bearing ot the appllca,
tion, the following f!lcle were submitted In evidence: The applicant wu 
a citizen of 1'eus; on the 7th day of July, 1861, he enlisted In the third 
Regiment of Georgia to serve in the Army of Confederate States for one 
year; be was between tbl' ages of eighteen and thirty.five; hi• term or 
service was prolonied by the act of Congress, approYed· April 61 1862, en• 
titled " An act to provide for the public defence." On the 6th day or Au
gust, 18611 in pursuance of the 9th Section of said A.ct, he furnl&bed a 
substitnte, who was a citizen of Georgia, and tblrty-eigbt years of age ; and 
he was thereupon regularly and legally discharged. Upon hl1 return to bi■ 
home in this State, be was enrolled with tho militl11, The Commanding Gea.
eral of the Oontedorate Ste.tes for th.is Military District, be.Ying me.de a requi
sition upon the Governor of this State, for not lose than five thousand militia 
soldiere, to protect the, coe.st and to- repel the invMion of Tens, on the - day 
of December, 1862, the a.ppllce.nt w&a, io purs1111n� of the order of the Governor, 
for the draft of a suffioienL number of the militia of the State, to eali.sfy eald 
requisition, dr1Lfted aa a militia eoldier of the Stl\te, and at tbe time of hie ap• 
plication, was held in custody as such, by the respondent John Sayles, u 
Brigadier Generlll of the Slate Mllltia, but subject to the orders of the Com
manding General of tho Confederate States .A.rmy, of this Military District. 
n�ld, that applicant was not entitled to the writ. 

A person who has been legally diacho.rged from the Army of the Confeder• 
ate States aa a conscript, under the Act to proylde for tho public dl'fen1e, ot 
.April 16th, 186:l, by reason of baYing furnished a substitute, not at that time 
snbject to conscription, nor- at any tim, amenable to the militia lawa of thia 
State, caa be required to do service 1111 a militia soldier of this State, under a 
requisition of the Confederate States, during the period for which be we.a coo
scribed. 

The Oonstltution of the Confederate States authorizes Congress to raise and 
support armies, and also to call forth the militia to oi:ecute the laws, 1npprns 
insurroctiona and repel inYaaions ; these are separate and dlatlnct gtftnt.l .ef 
power; under the first, Oongrese may raise armies by Its own Immediate and 
di.reel action upon the arms-bearing citizens of the State i under th11 second, 
by and th.rough the action of the officers of the State, the militia are called for 
tbe temporary exigencies indicated in the Oon1titution1 into the aerrice of the 
Confederate States. 

1n the one case, OongreH determines wbat portion of the citizens are liable 
to do military ae"lce in the armies, which it baa direct authority to raise, and 
can prescribe the terms and cond1tiona upon which it will exempt them Crom 
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this service ; in the other, the StA.te alone can determine who are its militia, 
and whom of Its citizens it will bold subject to do duty 11s such. 

A person who bas furniAbed II eubstiL11te 1L11d received his discharge; ls not 
in f11.ct, nor 01m ho lie regtirded in legal comomplatjon or by ficL!.on of law, RB 
still in the military service of the Confodoru.to SL11.tes, but nfter bis disnbarge, 
he ls subject to be. Cll.lled \lpon to perform any of the civil duties wbicb tbe 
Government may otherwise require of him. 

The Aet oC April 16, 1862, entitled an "Act to provide for the public 
defenie" was enncted solely under tJlo Oo11stitutio110.l gmnt of power to Oon
gress, to raise and support iL_rm)es: �'his net wa.� not intended and could no.t 
have Lbe effect of a nega.tion or hmtt.o.t.ion of the right of the Ooafederiite Gov-
ernment to call forth the m!litia., under tile other constitutional grant of 
power conferring this au(bor!ty. 

Wilen tbe law declares "tbo.t persons not liable for duty, may be received air 
aubstHutes for those who ·are," there can be no question that the "duty" for 
which the person offered as a substitute m11st not be "liable," is the "duty" 
which the citizen ie liable and called upon to perform under and by virtue of 
thia !o.w, and the constitutional provision, under which it waa eno.ct,d. 

A person furnishing a subetltute under this law, is e.xompt from this " duty," 
Imposed by this law, but he Is not exempted thereby from duty imposed upon 
him by another law, nuder another constitutional provision, though a1•ch 
other duty may be of a Military character. 

Tried before the Supreme Court, 
A. M. Lewis, for applicant.
Attorney Gmtral � JQlin Sayl�a, for reepondent.
MooRIII J., delivered the opinion of the OourL.

Application refused. 
[On the hMring of tb is application, the rules prescribed by the Sec'y of War, 

regnlatfog dieehn.rges under the 0th section of the conscript law of A prll Io, 1 soa, 
were not before the Court,. Justice Moo111,, In lhi& opinion, makes the following 
remarks: "It is proper, perhaps, that we shall say, that we have examined this 
case in reference alone to the law under which the applicant was retained in 
service as a conscript, and under which be obtained hie discharge, without ref
erence to the subsequent legislation upon the subject, or rules subsequently 
mo.de by the Secretll.r,Y of War, regulating the mamter of obtaining discharges 
llpon furnishing aubst!tutes,"-R11:P.] 

EX P ARTE DAVID S. READ. 

Applicant waa a soldier in Allen's Regiment, P. A. O. S. ; on the I!Sih of 
S,ptember, 1882

1 
be furnished a substitute 311 yeo.re of age, who was accepted 

and applicant discharged ; on the 26th of May, 1863, applicant petitioned for 
I.lie writ of Babee.s Corpus, alleging the.t be was Illegally restrained of his 
liberty, by S. B. Summers, Enrolling O::icer fot Bell County; the writ ieeucd 
IIIld return thereto 1Dade the so.me day; respondent claimed Lo bold a.1,plicnot as 
a coBBcript, enrolled by him previous to the service of the writ, under orders 
from the Head-Quarters, Conscript Bureau, at Austin, of date May 4, 1863. 
H,sld, that applicant Wll.8 not liable to mUitMy service ae a. conscript on t.he 
26t.h of May, 1863, be having furulebed & substitute 11ude1· the act of conrcrlp• 
tion, "Of April 16tb, 1862. 
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The first act of conscription, passed April 16, 1862, permitted a pBrly liable 
to conscription to fur11ish 11. substitute, and be having furnished such substi
tute, thereby satisfying the c11ll omde upon him, was exempt from the operB• 
tions of the second act of conscription, pae3ed September 21, 1862. 

The arrBngemeot between a substitute and his principal, is one to whic.h the 
Government consents in a solemn mnun�r, by the exercise of the law-making 
power; such consent Is enough to entitle it to be respeclfld, at least until the 
law-making power dech1rea the purpose of the Government to put an end to 
such arrangement. 

Quere ?-Whether the furnishing a eubstitute by one ca.lied_ into the military 
service, and the acceptance of such substitute by the military authorities, and 
the discharge of the party called upon to render the military service, constitutes 
a contract between the Government and the part.y furnishing the substitute? 

The order of the Secretary of War to the effect, that those who furnished 
substitutes under the first conscript law are liable themselves to be enrolled 8.8 
conscripts, whenever the substitutes are emhracod withio the provisions of 
either of the acts, goes beyond the law, and is without authority.* 

Appeal from the judgment of the Hon. W. Y. llfoFABLAND, Judge of the 19th 
District, sitting in Chambers, at Belton. 

Walker, for e.ppelle.nt. 
Attorney General, for appellee. 
Opinion by Justice BELL. 

J udgmont reversed and applicant discha�ged, 
Chief Justice WHEELE.R did opt sit is this case. 

EX. PARTE M. C. TALKINGTON. 

The applicant Is a r�sident ot Collin County; is thirl.y-one years or age ; 
had been enrolled in Lbe a S. Army. 011 the 30m of September, l8G3, be filr• 
niahed a eubslitute over t'orty-fivo years of age, and was rngularly disobnrged 
from the C. S. Army. On tbo 4th da;: of J nnuary, 1863, J. Bankhead Magruder, 
Major General C. t:!. A., commanding the District of 'l'c:s:as, New Mexico u.nd 
Arizon11-1 made a call on the (lovoroor of the State of Te:.ns, for the State mili
Ua, to tho number of 10,000 men. On t.he 8th day of ,June, 1863, F. R. Lub
bock, Governor of tho State of Texa!, issued ao order, directing 11 draft of tbo 
militia of tho �late, to fill so.id call. On tho 15th of July, I 8Ga, und�r nncl by 
virtue of said order, tho npplice.nt was enrolled Md draftetl. At tho timo of 
applying for the writ, bo wo.s held in custody by Lieut. W. A. PortmaD, in obe
dience to orders from the said Major Geueral Commnodinf.(, dispotiiag of the 
troops called Joto service as above stated. The uame of lhe applic1mt, at tho 
time of tho draft, was not dmwn unUI after fifty per cent. of ti.lo names bad 
been drawn out of the bat. Writ issued Aug. 6th, 1863, direcled to.said Port• 
man. lltld, that the applicnut, under tbiB sLI\Le of fo.ots, was not entitled to 
be discharged. 

A party who bns furnished a substitute In the Provisional Army of the Ooa
federato l:iltatea, under the Conscript Laws, is not thereby 11irnnere.ted from mil
itary service a.a a militia man, under lbc le.we of the State ; nor is be thereby 

•see ex portc, Abraham Mayer, p•ge 22. 
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exctllled from a drnft ordered by the Goveraor, lo reeponse lo iL oal\ made upon 
him fer o. po.rt or the militia for Oonfedero.te eervice. 

Ei: parte F', L. R1mdle, pogo 8, cited 1\Dd affirmed. 
The President le authorized by la.w to call for the miliUa., wblcb be may do 

through the Commanding General charged with tbe dut1 of exocuting tho, lawa,
supprees-ing Lbe insurrection, or repe1Hn"1 the lavaelon, �or which tbe aerv1cea or
the militia are needed; and the rec8gnit1on of the validity of such n oall by the 
Governor of the State, la eufficient evidence that it wna made by the Oommo.nd
lng General, by the direction and in obedionce to the orders of the President. 

The Jaw provides that tboee upon wbo111 the duty of responding to the call 
(or n part of the ruilhla is devolved, shall be selected by chance; and tbie eball 
be aecertRined by drawing, by lot, from among all who are subject, the number 
tbe.t le c11lled for. If the dran bes been so conducted &a to leave lho 1electlon 
of those who are drafted to fortune, the mere details by which the drawing he.Ii 
been governed, are wholly immaterial. 

Appenl from Collin. Tried below, before the Hon. R. L. WADDILL, 
Ea$ton, Bro11m d" Brud/0111, for appellant. 
Attor11t11 (lentral, for nppellee. 
Opinion by Justice MooRB, 

Judgment affirmed. 
Chief Justice Wunus did not sit in this case. 

EX PARTE A. W. GREGORY. 

On lhe 11th �ay of November, 181J3, th� appllcllnt petitioned for the writ of 
8abe&1 Oorpus, alleging tbat be was !Uegally restrained of hie liberty, by J. )[. 
Davis, lllurolllng Officer for Limestone Oounty, Writ Issued same dRy. Re
spondent, in h le return, claimed to bold applicant as lln enrolled conscript. On 
the trial of tbe 011use, it was in proof that eppHcant was a mlni11ter of the Bnp
tist Church, and autb&rlzed to prcaob aceor.lh1g to the rules of bis sect; that 
he Wll.9 not a.n ordained mhii&ter, and bad no authority to administer the ord!-
1U1noos of the cbnrcb ; that o.pplloant did not bu.ve charge of a church, as pa,s-
tor, and did not make preaching a regular occupation to obto.!n II livelihood ; 
that he received the assen� of the church to preach, abo!lt two years previous 
to tbe lseu,rnce of the writ; wee liconeod to proaeh Febmo.ry 14, 1863, and 
preached only occaslonally ; that no minister c11n take pastoral cb,uge of n 
church, without ordlnntlon ; that there Is no ditYerence botweel! a licensed min
ister aml an erdo.lned minister, except tbo.t an ordained minister bas the right 
an9 authority to adm!nietor the ordinances, in n.dditlon lo that of preaching, 
IUld may take charge of a church, as pMtor; that according to Baptist uallg-os, 
no ordination i1 necessary to constit.ute a preacher; that nny male member of 
the church may preach, so long as be does not preach bereey ; that it is cue- l 
tomary to grant licensee to preach in the Baptist church, but it is not necessary 
to enable a. party to preach. lleld, that the facts of the case are not sufficient 
to constitute an exemption under the act of Oongrese, of date April 21st, 1862. 

Under the act of Aprli 21st, 1862, a party to be entitled to an exemption, as 
a minister of religion, must be authorized to preach according to the rules of 
his sect, and be engaged in tbe regular discharge of ministerial duties. 

The fact that a party, by the rules of hie sect, is authorized, by the consent 
of a congreg11tion

1 
to lead In their religious worship, and that he is recognized 

0 
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by hie brethren as a person wbo occupies such a. position, does not constitute 
bim, within tho contemplation of thia law, a preacher in regular dlscb11rge of 
ministorial dutios. 

Appeal from the jud,:ment of �be Hon. J. 0. WAtKER
1 

Judge of the 13th Ju
dicial District, altting in Chambers, at Springfield . 

.A.ttomry Gent'J'al, for appellee. 
Moo111, J. delivered the opinion of tho Oourt. 

Judgment affirmed. 
Wuil!r,En

1 
0. J.

1 
did not sit in this case. 



GALVESTON TERM, 1864. 

EX PARTE S. W. MONTGOMERY.* 

The npplice.nt, on Lhe day or 18G3, wns regulo.rly enrolled in the mi-
litia ot' lbe State, and drnrtod for service in (!IP, Stllle 'l'roop!. 011 tho 2.0U1 
December, 180:-J, lie ma.do hia nppHoiilion for the 1rrlt, of Habeas Oorpus. At 
that Lilll�, be wns held in custody by Brig. Gen. W. H. ITorrl, of the Texas Sta.le 
Troops. At the �ime he l\"!IB enrolled 111:d dru.llod 

I 
the nppltcanl was n. citizen 

of Lhe Stntc of Louisiuna; wan then, and is sl.lU, nn officer of its mllltin, and 
also n member of the police jury of tbe Parish of Madison, If here he resides. 
He w11s dril·en fro!!l bis home by the public eoemy; he brought to Texns his 
wifo and daughter, ll few of his servnnLs, and II small part of his household 
furn.flu re, to s�ek II tempomry asyl urn from tho outrages wbicb were being r.om
mltted by the enemy in anid Pnrlsh. Be intended to return lo bis residence in the 
State of Louiainu11, so soon 1.1-s it could be dono with aa.fety to hie family. He 
had not v,1c11ted the offices which he held ln tho Stflto of Louisiana; was C:l• 
peeled by tho ciliT.emi,· and intended to return 1md discha.rgo the official duties 
thereby Incumbent upon him, at such times RS the movements of tile encr:uy 
and the course of e\·ents should permit. At tho lime of bls enrollment, be he.d 
hecn la this State about two mooths. A abort time thereafter, he returned to 
his place of roaldence in Louisicma, to look after his iilfolrs at home; to attend 
to bis ofilci.i.l dutlcs, and while there disclmrged sucb of them o,s the emergency 
or the occasion required. Jldd, that tbe applicant wall not subject to be co
erced to tho performance of the militn.ry duty for which ho wa.s drafted. 

'fhe h1w rcquirlc1g all able bodied free white wale inhabitants of the Stnle, 
over eighteen aod under forty.five yen.rs of ago, to be enrolled in the militia 
and mo.de subject to tlo duty ln the Sta.te Troops, was not intended to apply to 
such an ioba.hittLDt ns tbe app!lcant. 

His residence is not of thnt degree of permanency, that be may be justly call
ed o.n inbnbita11t of this State, but more appropriately deoomin11ted a tempora
ry resident, sojourner, or refugee. 

Appeal from the judgment of .the Hoo. J. W. FEnrus, sitting in Chambers, a.t 
Da.llas. 

John lrl. Crockett, for appellant. 
At,orney Genc1·al for appellce. / 
MooRE J., delivered tbo opinion of tbe Court. 

Judgment reversed, and applica.nt discharged. 

·• Chief Justice WHIIELIIB did bol 1lt In •the ca1ea decided at the Galveatoll Tenn, 1864. 
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THE STATE OF TEXAS v. J. H. SPARKS. 

On the 14th of Me.rch, 186.J., on tho return of the 1nil prniousl,v is5uer!, 
Rlch'd R. Pecblosll- e.nd others were brought before this Court. Lieut. T. i::. 
Sneed, In bis answer, slated that applicants were In bis custody aa commander 
of ihe post, RL San Antonio, by order of Maj. Gen. J. Ilunkhead Magruder, 
Commander of th� Military Dislrlct of Texa�, &o., ou the chu.rge of lreuson and 
conspirary nga.iiist tho government of tho Confederate States. Caso continued 
until tho 21st Instant, lo give the Mnjor General cornmnoding an opportunity 
to nnswer. The Court ordered applic,ml.l into the custody of tho Sheriff of 
'l'ravls County, to be kept by him, subject to its coolrol, uoder proper guard, 
pending proceedings in the case. On the 21st instant, Horace Cone, F:s11ulrc

1 

on hebe.If of the Major General commandlag, filed his answer, which sto.tcs, in 
substance, that t\pplicaote wore arrested and held by bis order, aa commander 
of this mllite.ry district, upon the charge of tre11son and conspiracy 11galnst tbe 
Confederate Statca. On the 25lh inst(lnt, counsel for respondent mo,ed tbe 
Court to remnnd the prisoners to tbe custody of the militnry authorities, accom• 
pani,d by tho atnda'l"it of the commaud11nt of tho post at Aualln, &c. On mo
tion c,f npplic11nts

\ 
co.so continued until 26th instant. On the same day appli

cants were forcib y arrested from the Sberiff, by n del.llcbment,of e.rmed sol
rliers, acting under tho orders of tho dofend110L. Writ of attachment issued 
against defendant, to have him brought before this Co11rt1 to answer for 
contempt Defendant, ln answer, stated : that be had rocei'l"ed an order from 
Mnjor General �fogruder, stating that be bad been ordererl by the Lieut. Gon'I 
Com,l'g T. M. D., to detain, e.s prisonora, the applicants; and having previously 
received from the Maj. Oen'l, orders to place the escRpe of applicanLs beyond n 
doubt, by placi.ng 8· sufficieot guard over them ; and having once forni�bcd a 
guari!, which was rejected by tbe Shariff, and being satisfied that the prisoner3 
were not fully gn11rded by tho Sber;lf, and feellcg, under tbe orders of the offi
cers h11vir.g a right to order him, thn.t be was hold by them r�sponsible for the 
safety nnd protection of prisoners ; and being of tl10 opinion that the,v were 
then conHruotively in the possession of the military; 11nd being ordored to die
regnnl the then existing writ of habcos corpus, ?r nay writ wbicb might be 
subsequently issued; and dcsigaicg no contempt of tbo Oourr., but n desire to 
discharge 1113 duty as an officer, in obedience to orders ; and having first re-
1111estcd tbe Court lo remand the prisoners to tho custody of tho military 1111-
thorities, 11nd the Court b1wlug declined t.o net on bis request, but t.akini: it 
under advisement until the next dny, defcndnnl ielt it bis duly to o.ct as ho bad 
don\" in taking the prisoners. l/tld, that the arrest of the prisoners, hy the 
defendant, from tbo custody of the Sheriff, w11s II co11te1np1 of this Oourt; 11nd 
tho showing wns no justification of I.ho oontempt, but may be regarded as a.n 
extenuation of tho offence. 

�o officer or tribunal, civil or military, koowo to tbe ltlw of the land, can, 
without a \'iolation c,f law and a contempt of this Court, forcibly tnke from un
der !ls control, nnd without its consent, prisoners held in tbe cu�tody of the 
Oourl, pending 110 application for a writ of baboaa corpus, until tho final ndju
dica1ion thereof, 

An illegal act cannot be justified, n0 matter how high tbc source from which 
H emanates, by an order from superior authority . 

.Military officers are bound to obey all legal orders of their superior officers, 
but they n.rc not bound tu obey 'illegal orders. 

While an officer is not bound to obey an unlawful or1er of hia superior in 
co111mand, yet o.s in all cases wbon he decliuea obedience to it, be acts at bis 
peril; much indulgence should be shown in extenuation of his obedience to 
aucb orders. 

Tried before tbe Supreme Coort. 

*See Ex Partc R. R, recbles and ot!Jere, page 17. 



Allorncy <lentral,, for ph1i11Ulf, 
J. U. Spark,,, for hlm�elf. 
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Moou J., detirered the opinion of the Oourt. 
Ordel'ed that Mnj. Geo. Magrudor be made n party defendant, and ca.use trane

f�rred to Tyler, 

:i,;x P ARTE RICHARD R. PEEBLRS, AND OTHERS. 

Appli�nnte were arroeled by order of Maj. Oen. Magruder, Commander of 
District of Tens, &c., on a charge of treason and conepirnoy against the Con
(euornto 8\11tee. Writ issued op. the 1th of M11rch, l8a4, by, and return11ble 
before tho Supremo Court. Return speci lied nt length the gronnds of tho charge 
of •treason nod conRpirncy. Case submitted on petiL\ou and return, without 
thr. introduction of n.ny .evidence in proof of the charges. IleUl, that the ap
plicants are entitled 10 ho discllargod. 

A military oflteer, charged with the defence of any district of the country, 
me.y 11rrcst noy one who, by bis nets, has made himself IL public enemy; but 
bi's power to arrest, cn.o extend no further than this. 

A citl1;00 who commits Lreo.s(ln, tberehy mn.kes himself e. public enemy. 
Trea.son c110 only bo commltlcd1 1,y levying wnr ngaiost tho govoromcat, or 

11.<lherlng to tho enemies of Lbc government, giving \he111 aid and comfort. 
When a milltnry commander arrosLa n, CiLizo11, not belonging to the n,rmy or 

011,vy, or to the militia when in actual service, he bolds such citizen, at u.11 
times, subject to the demands of tbo ch•il power; 1Lod when the civil power 
ta.kee th.e citizen from tbe hands of tbe milttnry offlcor, If no evidence bo off'er
\!d to make good the accus&tion age.lost the cltir.en, ho is entitled to be die
cb1trged. 

Pending trial, motion was moue to remand tbo applicants to the custody of 
the military authorities. Motion �ustaiocd lJy tioto of comma·11de.nt of post at 
Austin, sLBting that he received from Major Gen'I Magruder, n.n order to take 
ch11r11e of, nod detain I.be appllcanlll, hy order of Lieut. Gen'l Smith, Command
Ing T. Al. D. ; eRi<i orde1· being issued in conformity with n. rece.at act of Con
�ress, providing for a suspension of tho writ of habeu corpus; also, by an r.f
tldavit of said post commaod11ot, sl.ating, in substnoce, what was sta.ted in bis 
note addressed to the Court; n.lao, by an afiidrwlt of :Major Guy M. 
Bryan, A. A. G., to Lt, Gen. Pl. K, Smith, that Maj. Gen. Ma11:ruder 
,us directed by Lieut, Gen. Smith, In October, 1803, to hold and dete.i.11 U1e ap
)llieanta, upon repreeentu.tions made by Sflid Gen. Magruder to Gen. Smith; al
so, by a letter to Ool. Oone, from Edmund P. Turoer, of the staff of Mnj. Gen. 
:ritagrntler , stating that he wll8 Instructed by Oen'I Magruder to ally, tb11t be 
wished it to lie represented to the Court, tbn.t in directing the commanding offi
,er al. Austin, to olotain the applicants, he 11,ct6d under tho luw of Congress, 110d 
in 11ccordBDce with the order of the Lieut, Gener.ii eornm11nding t,.be Depart
ment. IItld, t\Je.t lbe ovidancc is not l�gally sufficient to cstnhlisb tho fa.ct, 
l,hn.t the 11.pplicauts are <letaloed by order or tho General commanding the Trans
�litia, l>epartroeot, 

Under tba provisions of tho n.ct of Conitross, suspending t\Jc writ of habeas cor
pus, the proper evidenco, tbllt a. party h11s been 11rroste1l by order of the President, 
Secretary of War, or the General officer commanding tho Trans-Miss. Dept., is 
the oerttficato, under Oll.th, of tho officer having charge of any one so tletnincd, 
that such person is so clotaineJ. by him, 11s a prisoner, under hi� authority. 

lt seems Lhn.t other evideoce mny be ofl'c.red, to cstahllsh the re.ct thM e. pa.rty 
Is detained by auch authority. 
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Pending trial, applicants submiltcil a statement under oath, that tboy are in
formed tbnl this Oourt will order their discharge from their present cuatody; 
that the post commnntlsnt 1,t Austin intends to re-arrest thom, as soon as they 
are dischnrgel\ by the Oourt, In obedience to orders which he.tl alresdy beon 
shown to the Court ; 1rnd asked the interposition of tho Court to protect. them 
against o.n int.ended unlawful nrresl. Jldld, that these facts do not i.·arrant 
the iuterposition of the Court. 

Under the loto act of Congress, suspending tile writ of b1.beo.s c11rpus, the 
Genera.I commanding T. M. D., hn.s the right to iene an ortler to arrest and de
tain parties ch11rgcit with the offences cnumemted In the statute, and lt would 
\Jo the duty of the Oourt to respect it. 

Tried before tho Supreme Court 
John Ilancock, for tippllcants. 
C. L. Jfobarda, Hor11.c, CoM, a.nil Spmcer Ford, for respondent.
BuLL, J., dolil"ercd tho opi11ion of the Oourt,

Applicants discha.ried. 



A US TIN TERM, 1864. 

EX P Alt TE LEOPOLD ZALINSKA. 

ApplicBDt peUUooe<l for Lho writ of Habeas Corpus, on the 30th d.oy of Sep
tcmlicr, 1864, u.lleglng thM be wo.a illegally testrnined of bia liberty I by Capt. 
Lev Sutherlt\nd, Provoat Mn.rsho.l. Rl!spomlcnt made his return to an1d writ ou 
Lhe 3rd dlly of October, 11,nd clo.imcd to bold applicant, ns a conscript, liahle to 
do militnry duty under tho C. S. conscript law. On tho trial of \he cause, 
Frank Swotze testified, that bimeelf and applicant were born lo tho same town, 
in Prussian Polnnd, wher., they both lived until some ten years ago, w!ion ,they 
immigrated to this State, and havu lived !iero continuously up to the present 
timo; thnt it w11s customo.ry in P1·usahm Poland, for the priest or clerk L, 
of court to recorcl tho births of childre11 born in the country; lhnt witness nnd 
applicant, nt the Limo of Lbeir immig1·e.tioa, procured cerlificates of such records 
respccllvely; nnd that according to these, witocas w11s born in 1he yenr 1813 1 

(d\d not recollect lbe month) and applicant in July, 181-i; Lhat ho I.tad kept 
said certiilcates until about six yen.rs ngo, whoo ha lost thom. He ditl not know 
wbn.t officc.r gave them the cerUJicates, whether a r.lcrk or judge, nor the nnmes 
signed to them, nor the date, nor any word or words lhereio, e.i:copt those con
cerning tho dste of bis own hirth and that of appliclint. He looker! 11.t s�id 
eertUlcates about six months before they were lost, but ho bnd no motive for so 
doing. Anotbe.r witness testified tlrnt It wn.a customm'y to record tho 
births of children in Prussian Poland ; tb11t IL wae neual for emigrant�, before 
leo.ving there, to procure certificates of their 11iics; that Frank Swetzo ls I\ man 
of goo cl cbaractor and veracity. H6ld, that; tha evidence is iosufficient �o 
prove Rt what lime applicant bocnme firty years of age. 

Qtwe 1 Ta a party 1i11ble to perform millto.ry service, under Urn conscript 
Jaws, who, though not fif1y years of ago at tlie time of tho passage of the aot of 
Foloruary 11th, 1864, becomes so prior Lo his enrollment 7 

Appeal from the judgment of the Hon. JouN H. DuNCAN1 Judge of the 4th 
District, sitting in Olrn.m bere, at Stlll Antonio. 

Patrick �- Prior, for appollaot. / .A.ltomey Genera.I., for appollee. 
RonER'r�, 0. J., delivered the opinion of the Court. 

Judgment affirmed. 
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EX PARTE WILLIAM A. WINNARD. 

On the 5th day of September, 1864, applic11nt petitioned for the writ of Ha
be11s Oorpus, alleging that be was illegally restraine,l of bis liberty, by :·. J. 
Moore, enrc,lliug officer for Nacogrlocbes·Oonuty. Writ issuc<l September tJtb. 
Respondent, in bis return, claimed to bold flpplicnnt as a descrl,cr from conscrip
tion, and subject l-0 orders. Applicant was enrolled June 28th; he is 43 yee.ri 
of age. Respondent permitted him to remain at homo, peniliog his npplicnlion 
for a detail, as a blacksmith; which npplicntion w11s refused by Geu. Greer, C, 
B. O., T. M. D.; and e.n ordor endorsed thereon, ordering npplicant to camp of
ioetruction, without de\115•. On the 21th of August, in obedience to said order,
respondent ordered applic:int to report for duty, to Col. D. 13. Martin, C. C. D.
T., at Rusk, wit.Ilia ten days: applicant disobeyed said order. Applicant was
elected to the office of Just.ice of the Peace, Oil the !st day of August. llcl<l, 
thnt lhe enrolJmeot of 11pplicnnl pl11ccd him in the military service of the Oon
fcderato St.ates, as pnrt of the army, subject to lhu orders of Its officers; and
that 'his election to the office of Justice of the Pe11ce, after such enrollment, 
does not constitute nn exemption from such �cr,·ice. 

A,-t. 180, OoJe of Criminal P1·ocodum, is an authoritktivc injunction, upon 
tho Judloiiiry, by the Legislnturo, not to dischnrgo nay one wl10 is held by vir
tue of any legal engagement or enlietment io lbe army, or who, 'being rightfully 
subject to tho rules and articles of war, is confined by any one legally acting 
unde.r the authority thereof. 

Art. 180, Code of Oriruiaal Procedure, presupposes the right to make the in
quiry by lhe writ of haboa� corpus, aad nlso to ascertain lhc facts which may 
cons ti Lule tho legality or illeg1111Ly of the restraint. 

Under the le.ws of conscription, a legal enrollment is that which ploce11 a 
person in Lite military service of the Confederate States. 

The transition from the w11lks of civil life, to the position of a soldier, is very 
1,;;el\t; and the facts �hioh dct.ermiue the cl111nge in a person's political status 
from a citir.eo, out of milit.ory service to a sol<llar iii it, should b11 of a certain, 
definite character, calcnlntcd to put him upon his guard e.s to bis new respon
sibilities. 

Under the conscript lnws, the enrollment of o. parson liable to military ser
vice, determines his statue, as a soldier, in the army of the Confederato State9 ; 
and subjects him to lhc orders of the military 1111tlloril.ies, nnd the rules and ar
ticles of war. 
· The enrollment prescribed by the laws of conscription, ie itself a species of

muster, in which the party'e name aud personal description are placed on the
roll hy ao officer.

An oath is nc,t neoeseary to fix upon any one the character of a soldier, un
der our forced system, nor even in volunte.ry enlistmeu.t!, when it is evidenced 
by otller facts. 

Under tbe exemption laws, a party to avail himself of an exemption to which 
he is entitled, must olnim it. 

The act of Congress of' FebrufLl'y l �th, 1864, does not, of itself, change the 
stMus of a civilian to Iha\ of a soldier, and subject him to the rules and arti
cle, of war. 

Bx parte F. H. Coupland, pngo 61 cited nnd affirmed. 
The procltLmation issued hy tbe Governor, on lhe 3d day of June, 1864, lu 

obedience to the Joint Resolution of the Legielnture,.of May 28th, 1864, may 
be regarded ns a cerlifico.te in behalf of each Rnd every officer of the State. 

lo governments where there is an establifihed division of powers, it is pre• 
supposed, in tbei.r creation, Lbnt no one powor is corupel.eot to absorb the 
others. 

In the formation of the State and Confederate Governments, it. was contem-
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plaLcd Llrne the t"ll·o should ha.rmoniously co-exist, os loog n� the system or go
vommenL rcn111,lned uucba.ngco.l by the people, who ml\de botb, 0.11d delegated to 
tllom Lhcli· separate or concurrent powers. 

The co-existence of oue dcpa�tmont or goveran1&nt, with its peculi11r exolu
elre nllll necessary right..�, duties nod powers, lmposoa upon n,ery oLhor depart
meM e.otl government, a llmllation upon tho extent to whiqh the gcnornl delo
gnled powers of aaeh can be exercised, though nono be oth erwlso oxpros!lod. 

Euch department of government, and .encb govertimont, tu our syatem, must 
he cooflned within the scope of its dalegated authority, nnd tbo vowers of each, 
when questioned, cnn be inquired into. 

OougrcBs bnB no authority to pass a law consoribing the officers of a Stale. 
'l'hc Joint Resolulioo of Lbe Legialnturc, doea not assert the right of the StRle 

Goven1n1eot to ta.kc a. soldier, regularly enrolled, from the control of tho Oon
fedcrato Sto.tes, and retain him ns n civil officer. 

Wherein the State nnd, Confederate Governments have concurrent powers, the 
one to wbich the jurisdiction first atto.cbos baa preference, o.nd the other must 
yield. 

Appc11l from the Judgment of lhe Hon. RICHARDS. W A.LKER1 Judge of the 
5th Jud!ci!)-1 District, sitting in Ohambors, at Nacogdoches, 

A. Clark, for appellant.
Atl?rney General, for appellee.
RonE1tra, 0. J., dallvei·ed the opinion of the Court, and cited the fol

lowing 11utborillea : Act11 of Conscription and of Exemption, O. S. Congi•ees; 
ex parle F. [(. Couplilnd i Will!a.mson v. Berry, 8th BomHd, 640; Eutot v. 
Piersol, 1 Peters, 328, 3-IO; Jones v. Perry, 10 Yerger, 59; Holden v. James, 
Adm'r., 11th i\lRss., 396 i Tbe State v. Fleming, et. al., � Humph. 15� ; Drcd 
Soott v. Sa.mford, 19th Howard; Taylor v. Porter, 4 Hill, N. Y. R., 140 ; Fletch
er v. Peck, 8 Or11noh, 8� ; Bennett v. Boggs, let Baldwin, 14; 1st Kent's Oom., 
•188; Justice Chase's opinion, Oaldcr v: Bull, 3 Dall., 386; Bowmnn v. Middle
ton, 1 Bays S. 0. Rep., 252; Bonap1l.l'te v. Tho 011.mdcn & Anilloy R. R. Co., l 
Baldwin, O. a. Rori., 223; Smith's Com., 261 to 300; Tohnhlta.nts or Medford 
v. Loamed, 16th Mua., 215; Shelby v. Bacon, 10th Elowaril, 5G.

�foone:, J., did not sit in this case.
Judgment affirmed. 

EX PARTE JOHN LUSCHER. 

Applicant, n native of Switzerland, cnme to U1ls country in Decembor, J�GO, 
for the pUl'poso of l0oking ut it; lnlcndlng to remain, if h11 Jihd It; bBB been 
in the country ever since. Soon after his arriv!'.l here, he deolrued tbnt he did 
not liko the country ; that ll was too dry ; he should roturu lo Switzerland, bul 
was prevented from doing so, on e.ccouut of the blockade. Ho ful'thor de• 
olared tbnt be had m11de, or waa maldag, prepa.ratlons to roturo to bis nntive 
country, by wo.y of Matamoros, but wns paid for his labor in Confederate mo
ney; nnd not being ablo to use it, ho could not carry bia intentions Into eff�ct ; 
tho.t he l111d written fl lotter lo bia pare0ts in Swilzorlaod, in which be ata.ted 
that he should return as soon 11s drcumJ1tances would permit. AppliN1nL bad 
said, before o.nd since the war, that he would rc:t11rn lo Switzerland; appllcr.nt 

D 
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had acquit·cd no prope1·ty , had not voted in this country, aor declared hie iD: 
t«'nlion lo become e. citizen of the UniL.,;d or Confederate Slates; w&s unmar
ried; had been employed ae a teamster; wae thirty-one yoare of age; wo.s de
tained In custody by Oapt. F. R. Frankel, En.rolling Officer of lll'xur County, a.s 
a conscript. Writ Issued 2d September, 1864. The Judge, before whom· bo 
wll.ll tried, held that applleo.nt had failed to proYe alienago, aa alleited 111 his pe• 
titlon, and remanded him to the custody of the Enrollln� Officer. Held, that 
this does not prtsent such a co.se as would enable this Court to conclude that 
the Judge had decided erroneously. 

A foreigner, coming to this country in 1860, with the wtention.of making it 
his homo, and remo.ining here, in th& same loc11.lity, nearly four years, following 
the ordinary avoco.tions iuitable to his condition, would find it bard to. Induce 
the belief Lbat he had not established o. llOBidence, within tbe meaning of the 
couscript Jaw, by bis der.Jaration of intention to go back to the place of bis 
nativity, without to.king uy oatenaible steps to pnt that intention into execu
tion. 

Appeal from tbe Judgment of the Hon. JoBN II. DuNC.f.N1 sitting In Cham-
bers, in Bexar. 

W. B. Leigh, for appellant. 
.Attorney General, for appellce. 
RoBER'l'B1 C. J., delivered the opinien of the Oo11rt. 

EX PARTE ABRAHAM MAYER . 

Judgment affirmed. 

.Applicant, previou11 to the 4th day of June, 1863, was enlisted ns a aolaier in 
the army of the Confederat!' States, for the term of three years. On that da.y, 
he offered a. subiititute, who was fifty years of age, and, on examination, being 
found capable, was received, and applicant discharged. On the 3d day of 
March, 1864, applicant was enrolled by the Enrolling Officer for Panola Coun
ty, and ordered to report to the commandant of a camp of instruction. On the 
12th of :March, applicant sued out a writ of Habeas Corpus, o.nd prayed for a 
discharge, on the ground that he b111d furnished a substitute. /leld, that appli• 
cant was liable to military service, notwithstanding be had furnished a eubsti.
tute. 

There are two limitations. imposed on the legislo.tive power: the first arises 
from the power of construction, and is vested in the Courts, and applied to 
written law of all kinda, when the laws are amqiguous or contradictory; the 
Hcond is, the restrictions imposed by tbs Constitution, and which the judiciary 
mnst enforce. 

Jf the legislative power is restricted, it must be exercised in subordinatiou to 
the restrictfon ; if it is without qualification of any kind, the power of legisla
tion is co-e.xten9ive with the power or the grant. 

The power to raise armies is conferred in express terms by the Constitution 
of tbt Confederate States ; liut who shall compose the army, or how it ebn.11 be 
raised, or what number 11hall constitute it, must, to a great extent, be left to the 
wisdom and discretion of Congress. 

The object of such a gran\ was to confer a real 11nd substantial power, and 
ita �xercise is not to be rostro.ined by any mies which are merely technical, and 
which are applicable as such, to questions affecting rights of property I or con-



23 

tracts relating to property, or arising by implication from legislative action: 
the gr11nt must receive such interpretation as will accomplish the object intend
ed by the framers of the Constitution, so far as it can be ascertained. 

The power to raise armies must not he so construed as the.t its use, if exer
cised, might result in the destruction of the State Governments; or, that would 
impair any right over which Congress has no power to legislate; or, that would 
render the Confedemte States unable to give that protection to the States to 
which they are entitled, and may demanJ under the guarantee.� of the Consti
tution. 

The presumption is net to be indulged, thflt Congress bas transcended or per
verted its authority, in enacting a law under the power conferred to rn.ise ar
mies ; it must be a clear case of the violation of the ConstiLution, that will 
warrant the interference of the Courts. 

l'he contracts designed to be protected lly the Constitution are, 1st, contracts 
by which private rights of property are vested ; 2d, in the term contract is not 
included rights growing out of regulations of the government, relating to pub
lic policy, or to statutes giving privileges or granting exemptions; these 
rights are in the nature of legislation, and not of compact, and dependent on 
the discretion of the Legislature. 

There is nothing in the Conetitution of the Confederate States, whlch pr0-
hibits Oongresa from violating the obligation of contracts, though such a right 
ia denied Lo the States. 

The ropoal of the law e.llowlng substitutes, o,ni] making the principn1 liable 
to military duty, is not e. vlolallon of the Oonstitution of the Confeder!lte 
States. 

Congress bas no power to pass ex post facto le.ws, l;,ut the Courts have uni
formly construed this power to relate to criminal legislation only, 

The government, under the exemption laws, is not a party to the contra.ct be
tween the principal and his substitute; nor ce.n it be implied from the language 
of tho statute,- that such contmcte were contemplated by tbe law,ma.kere, or 
that the government would incur any· liBbility beyond the obligation t-G> pay the 
substitute wh11t was paid to any other soldie1· for like services. 

As long as the law of exemption by substitution remained in force, the rights 
it conferred, were to be held 8.lld enjoyed, subject. to the fuuue action of Con
gress; and it is not to be supposed tbo.t the jl'.overnment intended to part with 
tbe right to cont�ol Lbe subject in the future. 

Though there may be a. morl\l obligation to proTido for cnses of hardship, 
yet the Courts be.ve ever held, the.t a moral obligation1 only, is not a ground 
for its enforc�ment, as a legal rigat, 

Appeal from the Judgment of tl!ie Hon. R1cnARD S. W A:LKER
1 
Judge of the 5th 

District, s!Wng in Ohamhera, o.t Nacogdochee. 
Donly J AndtT,on, aad W. R. Poag, for appellant. 
Jlorria 4' Oasfy, for e1ppellee, 
Rx�na, J., deliv�rcd tho opinion of tho Oourt, nnd olted Evans v. Eaton, 

Peters O. C. R., 337; Fletcher T. Peck, G Cranch, 136 ; Dartmouth Oolle� case, 
4 Wheaton, 519; Buller, et. al. v. 'l'be Sta.le of Penosylvflnia, 1 Otb ffow�rd, 
416; 1st Kent, 463; 10th Howard, 402; 4th Barr

1 
51; 6th Sergeant & Rawls, 

a22·; Oommonwealth v. Bird, 12 Mass., 443. 

MOORE, J., did not sit in this CIIBe, 
Judgment tffirmed. 
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EX PARTE SAMUEL BLUMER. 

The applicnnt is a aativ� of Glnrus, in tbe Republic of Switzerland ; he came 
to Texas, on bminess, in 1854, and remained here a few month;, wheu ho re
turned again to his native home in Switzerland ; a portion of the tlmo be was 
in Texl\s

1 
he worked az 11 dny h1borer for R. B. Peck, IIL the butcher business. 

In December, 1858, be agll.io left home to come to Toxe.s, traveling by WtLy or 
Paris, Rnnc-pnssiag through New York on the 'Ith dny of Juae, 1859-1\ud 
New Orlcnns, slopping o.t these and other places, and nrriviag in Texas on the 
�4th day of Juno, 1861. He wns slck wh11n be rencbcd here, lind remninod In 
bnd hel\lth for about two years, able to work II moulb or two, and then sick for 
o. month or two, and did work when nble to do so. Since be recovered bis
health, be h,is performed manual l11bor for different persons for pny, such as
3plitting rails, butcberlng, o.nd working on a form, nod following the ordinary
a.1·ocnlious of tho country; noel was so employed o.t the time of his eorollmont.
On his ardvnl in Texas, bo St.lid be bud not come to make Lhls hi� home, and 
declared bi& intention not lo remi.in lo Toxns, but to return again Lo Swit�er
land, as soon as be recovered bis health sufficiently to travel, and got money
enough. Sioco he reco,·ored his health, in 1863

1 
he has been destitute of means,

nod has continuously and often expresliJed his determination to leave Texas,
nod to return to bis native home to live, as soon as he earned moaey eno11gb to
defray his e1:penses in travelling from here there ; but never ste.ted any parlie
ular time when be would start, nor bas be, since his returu to Texas, ever put
himself iu motion to leave. the State, or manifested, by any act dor.ie, aa imme
diate intention to 1,tart at nay time, dnring that time. He bas never decla\'ed
his intenlien to become a citizen of the Confederate States ; bas acver voted at
nay ekctlou, but bas, nt n.11 tiotcs, refused to take e.uy po.rt in elections, all�g
log, as e. reason ther�for, that ha was not a cilizeo of lhe country. He bas ue
nr• purclrnsed property here, or Invested money in business ; be is a single mao,
nod ia thirty-two yenrs old. He w11s corollod ns a conscript, on the 2(1 day of
July, 186•1, Writ iSs\JCd Angust 111th. Held, that the npplicanL is uot suob a
resident of the Coofetlemto States, within tho meaning of the conscript laws, 
ae to render him liable to military service under those laws. 

The laws of conscription embrace all white men of the age of the applicant, 
" who aro residents of the Confederate States.'' 

The word resident is ordinarily used to designate persons in a particular lo
cality, as of a city, town or county. 

The word "resident&," in the conscript laws, is used to designate a class 
wlthin the whole limits of the goycrnment. 

Tbe term II residenlS," as nsed in the conscript laws, includes not only citi
zens, native and oatumlized, but also foreigners whose residence in this country 
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bas been such as to 11tta.ch to them a nationnl character, as members of so
ciety. 

The inhabitants, as distioguished from citizens, are strnngers who aro per
mitted to settle and stay in the country : bouod by theit r�sidence to the soci
ety; they are subject to the laws of the State, while they resida here, and they 
are obliged to defend it. Such are the foreigners intended to be embraced by 
the term "re.iidents," used in the conscript laws. 

Such a residence, it is believed, will generally be found to correspond with 
what is meant by domicil, as it is uow understood and adjudged by the Courts 
of Englnnd and America. 

An act of Congress ought never to be construed to violate tbe law of nations, 
if any other possible construction remains. 

The rule ntlopted by tho President, tb1,t foreigners, not domiciled in tbe Con
federate States, arc not liRble to enrollment, is in harmony with tbo law· of na
tions; is based up0n 11n undoubted and recognized right, and is one of certainty 
and safety. 

The order from the Head Quarters, Bureau of Conscription, T. M. D., of date 
April 9

1 
1864, subsequent to the passage of the act of February l '7th, 1864, 

which retains the same designating word "residents," .cannot be held as evi
dence of the construction bv the President originally, or of Congress at e.ny 
time. 

The domicil of birth remain� a party's domicil until A. new one is acquired. 
A person being at a place, is primafacie e,idence that he is domiciled there, v 

and it lies upon him to rebut that presumption, when the place of his tlomicil 
is brought in question. 

This presumption may be rebutted by the party showiog that the facts con
nected with his residence, are not inconsistent with a bona fide intention, on bis 
p!!.rt, of not making the place of residence his domicil, or of retaining his for
mer domicil. 

Declarations of e. party's intention in relation to his domicil, are admissible 
as part of the res geatre. 

Such declarations are to be credited when not unreasonable in themselves, 
not inconsistent with other facts, and not under circumstances creating su11pi
cion of insincerity. 

In most cases of domicil, the question of intention is made to depenu upon 
d�clarations, in proportion as they tend to explain, and are not inconsistent 
with the other facts. 

When it is once establlsbea, 11ml a foreigner I.ins 11irnlly 11bcmdoned bis

domioil of origin, for the purpose of settling here, and does arrive and fix bis 
abode here, bis frequent removals from one place to another would not prevent 
his domiciliation in this country ; and any .Jeclarat.ions Llrn.l be might make af
terwar<ls of. his intention to i·a!urn t.o his native home, would amount to noth
ing, unless accompanied by the act of returning, or something te.ntam0unt 
thereto. 

Ex pMto John Luscl:icr, page 21, cited 1111d affirmed. 
Sickne�s and peaunj11ry dcstluHiou m11y ,w�ist olber facts m robuttinp; the. 

pri111a Jqci� evidence arising from u p,uLy's being in 11 country, ia a q11estl6n of 
rlomicil. 

A general residence might be acquired by lapse of time, from an accidental 
detention, continued by the misfortune and necessities of a party. 

A.ppen.l from tho Judgment of Hon. JAMlitB 3. BELL, Associate Justice of the 
Supreme Court, sitting in Oba.mbers, at Austin. 

M. H. Boweis, for appellant.
Robard� 4' Morris, for n1ipellee.
Rounrs, C. J., delivered the opinion of the Court, and cited the foll1wing
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authorities: Vatlel, pngc 160, sec. 21�, 218, 219, p. IG0-1-2; Bruce v. Bruce, 
2d Bos & Puller, 22!l, nnd note; The Yenus, 8th Cranch,· 27fl; Story's Conflict 
of Lawe, sec. 48, 4n, 5:J, &c.; 1st Binney, 350, and note; Ennis v. Smith, 14th 
Howard, 428; Ex part� Tbompson, 1 Wend., 46; Read v. Drake, decided by 
Judge W. P. Hill, in November, 1864; Remarks of Sec'y Marcy in the Koszta 
r.ase, in Messages nnd Pub. D0c., 1854-5, part J, page 40-45; Murray v. The 
Charming Betsy, 1 & 2 Cmnch, 143 ; Wheaton's Elements of fotera1Ltional 
L1Lw, 3i0 and 39-1 to 40fi: 1 Black. Com., 366; Kilburn v. DcuoeU, 13 Metcalf', 
20; 'l'horndike v. City of Boston, I Met., 247; 8 Louisinnn, 337; 8 Pickering,
·f.16; 5 Greenleaf, 26ti; Rorue v. Horne, 9 frede)l L11,w R., l 08; Lenth v. Pillsbu
ry, 15 Now H1.1mpshire, 13H; Lancuvelle v. Anderson, Eng. Com. L. ,';; Eqnity R., 
22, G-11: 2d M11.inc, 212 and 420, and ,l5•1; Putnam v. Johnson, 10 �l11ss., 49D;
Green ,·. Windham, 1:1 Maine, 228; E:,: pnrte John Luschcr, decided at Austin 
'l'erm, 186•1 ; Bempde v. Johnston, 3 v�scy, p. 202; lloskins v. Matthcwe, 35
Eng. Lnw and Equity R., 5;12; Johnson v. Beatie 10 Clark aod Fin., 
\Jlt; Elhcrs v. United Ins. Co., 1(3 Johns, 133; Brown\', Smltb, 11 Eug. Com. L. 
e.nd Equity R., !J.

Judgment reversed, and applicant dische.rged. 
Moo11E, J., did not sit in this case. 

EX P ARTE JOHN C. FRENCH. 

On the 21st day of July, 18641 applicant received a certificnle from 
the Board of Medical Examiners, that he was unahle to perform mil
;1ury duty, by reneon of pb)·sicRl disability ; 1111d wrui recommended to 
l.>e exempt fr(Jm field or st:lff duty ; cerLificnte approved by Enrolling 
Officer ol lsL CongresHional District. .In Nonmber, 18G4, 11wlic11nt was 
re-examiued by tbc Modica! Board, 11nd tleclnrcd fit for service iu lho field: 
Writ issued 17th January, 1865. Respondent claimed to hold applicant as a 
regularly enrolled conscript, liable to military duty, under the Confederate 
States conscript law. On trial, evidence was overwhdming as to the physical 
disabHity of applicant to do milita,y duty in the field. Jield, that the re-exam
ination was withonL authority, and that the applicant was entitled to his dis
charge under the first certificate. 

The legal operative effect of a certificate of permanent di1mbility, given under 
the act of Congress, entitled "An act to establish places of rendezvous for the 
examination of enrolled men," approved Oct. 11th, 1862, and in pursuance of 
General Orders, No. 82 1 of the Adjutant antl Inspector General, dated Nov, 3d, 
lBG�, was to exempt the party holding such a certificate, from future examina
tion, unless specially ordered by th� Board of Medical Examiners. 

A party holding a certificate of tlecided 11nd permanent disabili\y, given in 
pursuance of' General Orders No. 26, s. 7, of A. & I. G., Richmoo<l, dated 
11th March, 1864, is exempted from further molestation by enrolling officers, 
unless otherwise ordered from the Bureau of Conscription. 

Special" Or<lor, No. ,n, of Lt. Geu. Smith, dated Mnrch 19th, 18134, relates to 
persons who·aro found 11lile to do ,luly in any of Lhc staff departments, but dolls 
not apply l.o persons found unfit, on 11ccou11t of permanent dis11hillty, to do ei
ther slttfl' or field duty. 

IJ iL party has been once eii:amined, artcr lhe de.to of this order, and found 
1wable to do duty, either in the licltl or ou Lbe staff, and exempt on account of 
permanent dlsabilily, the bo'iird bus no anthority, under this orde.r, to mo.ke e. 
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re-examination, and the party mu9t bo holtl to bo ell:empl, under General Or
der No. 26. A. & I. G., dated Mnrch l ltb1 1804, until some further authority 
be �howo for hie enrollment. f.· 

Appllcam w11� PresidenL of the Sn.n Aotoolo nnd M. G. R. Il.. Oo.; lho ron.d 
was destroyed by order of tbe mililMY 11u1horities, December l0lb, 1813:l, and 
bas not sine.o been rol.luilt.. 11-.ltl, that, for this ca.use, 11.pplic11nt is not entithrd 
to nn e:xempLiou. 

The office of president of a railr�ad company, le not a.lone a ground for ex
cmpl!on i b11t the company, of which a party, clnirulng 11n exemption 11s prosl
denl, must be Mgaged iu tmnaport.o.\ion for the government, In order LO 1·eoder 
him exempt. 

The net of the officer Ly whose order a railroad is destroyed, cannot be con
sidered, on the tp11!stiou of exemption of its onicera. 

The law gmnting 1111 exempt.ion in sucb--ea;�os, ceases to apply when the ca.use 
ceases to exist. 

Appeal from the Judgment of tho Hon. J:so. H. Dui.oAN1 J·utlge of tho 4th 
District, siUiog In Ohumbcrf,.nt San Antonio. 

J; A. ti' 1;�0. l�. PIL!cha/, for appellant. 
AllomnJ (Jcucral, for uppellue. 
Ur:r.ns, J., delivered the opinion of the Court. 

Judgment reversed and npplicanL disch1Lrgcd. 

EX PARTE JAMES A, FOSTER. 

Tho Enrolling Oillccr of Tmvis Oonnly, on the 22d dny of September, l802 1 

1ulmluistered to the applicant the oath usually 1Ldmi11iatered to cooscripts, on 
awc11ring Lhcm into the C. S. 11rmy; aod plo.cod tbe unme and dcscrlptivo list 
of 11ppllcnnL on bl9 book of enrollment, wbich wA.S done without tho consent of 
npplicant, ho being, llt that tlmo; n Journeyman printer, 11ctu11lly employed in 
printing a new�papcr. A sbo1·l Lime lhc1·cnftor, the an.id enrolling oflicor 1;ave 
npplicanL CL furlough ns such journeyman prl11tror, on the application of D. Rich
ardson, tho proprietor of tho State Gazette, a newspaper published at Austin. 
Applicant cootinucd to work in the <Jazctto omce, until tho l 9l!:. of September, 
186·1, when ho quit thu.t employment volunt.arlly, having accepf,ed the appoinl'• 
meat of Deputy Olcrk of tho District Court of Tr11vis County. His ILppoiut
men!, thereto dated Scplombe1· l 7tb, 1864. On lhe 22d day of Sept�mber, 18041 

the Enrolling Officer of 'l'rnvis County asaumcd control over the applicant, as 11 
con�cript, regularly carolled on the 22d Seplornbor, 1862, tl-S above stated, and 
held him in custody as such. Writ issued 22d September, 1864. Hald, thtit 
at the time of the alleged enrollment, applicant was, unless he waived los pri-

'The order• rnforrad t� In rl,!s nplolnn, are the following: Oon. Ordor, No. l!6, ocotlon 7, 
from 1!1u Adjutont nnd Jnopo!ltar Uouerul'o 011\co, RlchnmnJ, March Jllb, 186'; Spcu!1tl Or, 
der, No. 07. Hca<l Quurtcr, Trn11s,Miui.u11ppi Depnrtmm1t1 8hrcvopnrt1 Mnrch 1U_th1 lt!U4 , 
Circular Lu Con11Crir,t Ufficora, d•t<!d December 22rl, ISG�, from Hand Qunrl�ra, Uurcnu of 
Con,crlptlon, D. 'l'. M.; (lonornl Ordol'O, No. 8�, Adjutnnt nnd Io,peotor CJonorol's Ofiloe, 
llichrnond, Novumbor 3d, 1g6'J; h!llructlono of tho Burenu of Con,orlptlon, at lllohmond of 
d11to June 23d, IAu:1. Justice RP.V.VKt, In dellvorlog the opinion of tho Court, rumark•: '' \Vo 
hlve felt 001100 diflfoully in dl1po�lug or lbe osoo, o.n thit grou,1d, •• tl.,01·0 mny ba othe1· regu• 
l•l\oo, to which wo hnve not b,d ooco .. ; ,rnd dnom it pr<>por LQ 111y, I.hat L11u �uc�tlon I• cli<cl. 
tlr.d 011 lhn nrdor• •nd rogulnll�ll• ueo,J u11 lho tti�l boforo the Dittrli:L J ud�e, ,rnd found \11 tho 
n•cord," [ll&1·onnn.J 
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vi luge, lcgully P.:teinpt from milil11ry service, 11,s n jllnrnoym1m prin:t,· 11,cl ually 
employed in print.inr, 11, nen'3['nper; and as long ns h� rornr1incd 80 exempted, 
the enrolling oflic�r h�u nn 1111thori1y to cnrnll him, without his cor,sont. 

The acccptnnce by applicant, under these circumstances, of a furlough, Cllll• 
not be held a W!iiver of his right to .an exemption. 

Although de1Jut.y clerks may aot be embraced in, or exempted by, the term, 
of the la,,. of Coug-rcJs, and of tha Governol''s proclam:i.tion daclaring all the 
officers of the State necessary for the administrntion of its laws; and although 
they may be liable to service, under tlrn law; yet the President may have de
clined to call t.hcm out, or have exempted them, if he saw fit to do so. lf he 
has declined to call tbern out, or bas exempted them, they cannot legally or 
properly be enrclllerl.. 

On the 30Lb day of August, 18G4, onlers were issued from t)1e Ilen.d Quarters 
of tlrn Conscript Service, District of Texas, dil'ectiog enrolltag ollicer11 not to 
enroll deputy clerliS, who had not been, at aoy time previous to their appoint
ment, enrolled. J/tld, that the al'plicant was embraced in thllse orders; o.nd 
the enrolling oflicer, acting urnlor the same, lrn.d no authority to go behind 
lbem aud enl'oll the applicant, upon the grountl of his liuliility under lhe law. 

*Q11r.r�'J Is th\> position or Deputy DisLrlcl Glerk an office, urnlcr Lhe Con
slilution !Ind laws of the Sln.Lc? 

Appeal from tho Judgment of the Hon. A. D. l\1cGINNIB
1 

sitting in CharolJers, 
at Austin. 

N. G. Sliel/�1 nntl ,l/. //. Bower,, for appellant. 
Robords J- Jl/orri.,, l'or nppellee. 
llfoORE, J,, dcliluctl lb" opinion of the Court. 

Judgment reversed, and applicant dischurge,1. 

EX PARTE J. W. AINSWORTH. 

On the 17th October, 18G4, applicant petitioned the District Court for Trini
ty County, for the writ of Hnbt11S Corpus, st1itiug tbal he, being in t.bo ruilit,ary 
service of tbo Confederate States, bad, on or about the 28111 clay of Juno, 1Bll2, 
offered a s11bstitnto fifty-one years old; that the �ubstilute wna received, aad 
himself discharged from said military senice; the.t notwithstandini; said dis
cba.rge, he Is illegally restmined of his liberty by one Col. D. S. Terry. The 
writ was refused In the Court ho.low, on lhr gronnd lhnt the petition did not 
disclose fncta sufficient to crrlillc the 11ppllcant to the writ. Jf�ld, that nu 
nppcnl lo ti.tis Court will not lie frnw the refusal of the Ilislrid Court to grant 
the wril. 

·tn thi! cnuso, nppllc.nJtl clnimt:.d to bo c:ccmpt from milltnry acrvi<w, 1.iy rou.!lr_1n of bl& hold·
lug lh� oJRcQ of Jlepofy .Di1utkt Clork. 'l'hn colrnfcl for n•1p1m�lt'nt imii11teU 1 th11t Uw 1111uitl1,111 
of Ucputy DIAtrlct Ulerk '" not, )H'OflCH'I)' 11pe-Rki11g, uu,offic:c umlcrr 1he Cun/\til,ulirn ,111d law11 
or the Stuto i nnd, conl!o(p1tmtly, t.h,J flJJfllicnnL i11 uot Uldrt,by oxompL from lifihility tu military 
eor\'ict>, liu1 the Cc,urt hfn1lng bclit, t.l.rnt the e11l'ollin,< oOir.er tould m,t ,JO hchlnd Llie·urdcr 
(l'otn tbo Hcnd QuRTtor&, <.:on,cript 8orvict, Di.ell'lot of '!'cxa.l!I, dn.tut..l August :WtJ1, 18li11 d.t• 
rectln" onrolling otttcora not to tntc.rforo with doputy cl,..rkn, who wer .npr,oinl.1:d [Jravion• 10 
Uiulr onrullnrnnl, lt rr•�nrd�d lhc que,.tlon 111 11ul nocL--.. .. �Tily involvnd tu lhu Jee uiun of tho 
CCl.$e, l\nd_ dr.cllnc.•d oxprc�lng 1111 opmion upon it. 

Juotlce Mou�!:. In 'hl• oplnloa, remarked: "I feel, however, free lo ••Y fur rnyselr, If tho 
qucaUun wne propcl'ly beforo the Court, I •llould �u cuu•trulned tu holtl the low odvo,·e cly lo 
the 1:1.pplic11nt.'' L llt:1·0N:T£n, f 



,\o rlpp�ul m11y 1.,e tu.I.en by tho applicnnt whtre tho CourL or Juuge ha� do
dded ngnlnst tho 11ppli<.'1Ltlo11 for a. wriL of bl\b�ns C<>rpu�, Ulllt is, a.f'ler R trl11,l; 
bL1t th� statute mukcs oo pro,lsios for un o.ppea:, If the writ bo denied. 

If tho grou,id� diadosed, on 1111 up11licutiou for u writ of hRbH-9 corpus, R.re 
ouflkie11t, t!ie uction of tbisConrl iu dismissing tbe np1,01il, is not con,,lusi1·e. HI� 
c,oly •o nl'ter a hearing in the Court helcnv, 111,011 tbo fn.cta and law nr•ising 11po11 
tho rn�or<l, u.ntl not wl,eu tlrn nppe1ll is from tho ref1i�nl to grna.i the wriL. 

After lndlctu,�nt, os ir1 Art. 125, Code of Cr:minnl l'rocedurc, nppllctllion for 
tho writ must 1111 uuule w Lhe Juuge of tho District in which tho iudi(,tmcnt 
was fot1nd. 

'rho writ of lrnhcas corpus Is ono of right,, bul iL is not grnutaLile of' course: 
und <muse 1111ml \Jc shown, supportetl by 011th, io accordnncc wit.b Ibo 8Latuto. 
I 1' it be 11ppu1·011t, Lhat the i.ppllcaoL is not enlitle<l to nny relief, tbe Judge ruay 
refuse to I\ wnrd tho writ ; 1111d ll is ncLion c1ir1111JL be revised ou app,ial. 

Under our atrllute, lbe writ ougl1t 11ot lo i.� rofnseol, e1�ept in a clcnr case. 
Tho cnse of gx P,trt� Abrnl.!11.m Mnyor, pnge 22

1 
cited and affirnml. 

Appeal fro01 Trinit.y. 'l'rietl below, before the Hon. C. L. CLEAVELAND, 
J. W. Ai11�wortll, for himself. 
Atwn,ry Gmaal, for nppe!lee. 
R�&\"�a, ,J., dolll·er�tl tho opinion of the Court, and cited tho following 1rn

thoritio.1: lngerBoll ou Habeas Oorpua, :;3 1 and o.uthorities Lbere l'&ferred to; 
!�1 parle L!J.wrnnco, u Din11, 304 i Crisple \". Jonos, 3d Serg't & lt1ml�, 167 ;
Arts. l'.lG, 122

1 
131

1 
Code Criminal Procedure. 

Appeal uisrnis11ed, 

EX PARTE THOMAS F. HUDSON. 

•rhc 11pplicanL1 on lbe 20th of April, 1863, received 11 certll1c11Le or cxemrtiou
from milltHry servico, fro1n tile Enro'lling Offi��r of lltll'l�son County, 110 e. stock 
rniser, �-n.dor tile Rel of Ooogress of OcLober l llb, 1B62. Thero wa, an entry 011 
lhe bol•ka of the enrolllog 011ioe1·, of the nbove date, conlal.Jiing tlie name, de. 
scriptioa, nod OlCUpRtion of 11ppliw11t. Ou or nboul tho '.lL>lb or 20th or July, 
186•1, tho enroiling officer seat 11,pplicnnt a. written ord11r, to reporL Lo Luo ca.mp 
of inatrnclion aenr Hou�tou, i11 tiN days, which order ll.pplicaat.d1Aobnyed, On 
lhe 1st of August, 13�·1, applicuut wll.8 clecter1 to tbu otlice or Juatico of the 
Pe<1ce, e.od duly ,1uo.lifiei.l 11s such. Writ issued. Nov. 8th, 186·1. llel«', tbat llf· 
plicant must bo iliacho.rged frc1m the custvdy of ti:� cnrollii,g officer. 

A Cf,rli!lc11te from 1111 enrolling olliCN', cerlifyir,g Lb11t u. pa.rty iH <,xempt f:om 
military duty as a stock raiser, is 1111 u.bsolute ex.,uiptioo under the act of Con
gress of October 11th, 18G2; and a pnrl,y, holdlrig such a certlllcn.te, is qnali• 
fied to be elected to, and hold office under the State. 

Ex piLl'Le Foster, page 27, cite\l and affirmc<l. 
A wriLten notice, st11ptling o.lone, as a single act, sent by an enrollic/ officer 

to I\ party, to report to a, camp of instruction-the ,pe.rty not having been regu
larly ellrolled-no authority having been exerciser! ove1· bim as a conscript,
nor aHeniptcd to be exercised, nor 1rny notice giv�n him of the assumplioo of 
11ny such authority-is not sufticient to cbange the status of a citizen to that 
of a soldier.* 

The election of II party to the office of Justice of the Peace, prior to hill en

rollment as a conscript, constitutes an exemption from military service, 

11:Sr.c:: Ex Pa1·te \V, A. \Vi11nnrd
1 

pesa 20. 

E 



30 

Appenl from llurlesoo. Tried uelow, before lhe Hoo. Ju111:� E. SllJil'Al.t> 
J. D. Gicldi119s, for appellant.
Attomry Ge11eral, for appellee.
RollERTS

1 
C. J., delivered the opinion of the Court.

Judgment reversed and applicant discharged. 

EX PA.RTE A. P. WILE\.·. 

ApplicBnt petitioned the Bon. J. A. B.11rnR, Judge of the ith Judicial District, 
on the 25th of Mny, 1864, for the writ of Habe,,s Corpus, allegin:i; t.bat be wu 
illogaliy rcatrniocd of his liberty hy J.M. Gnry, Eu.rolling Officer, W1,lker Coun
ty, williout f\ny writ, order or prooflss for ao doing: respondent clnlmod to bold 
applir&nt us a conscript. Applicant insiatcd th:iL ho wo.s not liable to conscrlp
t1on, for the reason, that he was rctninecl i,1 the military scrvlro of the Staie, 
by virtue of Lhe act of the Legislature of DeormboJ llitll, 189:1. On lb e trial 
of the cause, applicant ,�ns remanded to the custodv of the respondent lo tbis 
writ, ond uoUce of appeiu given. On tho 9th dny of August, 181H, appllca.nt 
again peLitlon11d the same authority, for the writ of lu1bcns corpus, n.lleglng 
tho.t he w11s illegally restrniocd of his liberty by Cnpt. S. M. Drake, Command
ant of C,unp Greer, Hnrris County, without any 01·dcr, writ, or process, as far 
as np1,11icn11t wne informed, upon diligent inquiry m11do. Respoudant to tbe second 
writ, io bis returu, ssld, he behl opp:icaot in cu�1.ody, as a p�rson owing milita
ry eervico, under the conscript laws of the Vonfcderl\to $tat�s, as Commandant 
of Camp Grcer,-o. camp for the Instruction of conscripts. Oo the h�ar
ing of tho second npplica1,ion

1 applicant filed an l\lf.d"vit slntiag tbnt, oa 
the 2Sth of Muy, 1si;�, be wl\9 atljudgcd .linllle to ruilit�ry service, by 
JAs. A. DA1a:r.1 

Judgo of- the 7th Judicial District, who refused to com
mit him to the cus,ody of tho lo.w, pending an appeal to the S11preme 
Court, of which he tben g11ve n'ltice; nnd tile Earolllng Officer of Walkor 
Couoty, before tho expiration of twenty days froru Mid dccislon1 sent him tu 
Col. Kirhy, tile enrolling officer for the I.bird Cengressionnl District, eioco 
which time, he has remained u11drr tho control nad restraint of tbe conscript 
officer of the Western District of Texas i and ho would lrnve executed snid ap
peal bond, if be hncl knnwn lhnt he could bave be�n cominilled to the custody 
of tho law, pending s11id 11ppell-l-o.nd having sin co learned ti.int the J udgo af. 
terwards cnme to the opinion thnt 11.pplicant, sad others eimilo.rly disposed of 
by him, about the so.me time, ought to be commi lted to tbe CJstody of the law 
pendiug said appel\l, be now desires lo avail bims�lf of the privilege of which the 
former ruling of the Judge deprirrtl him. Upon this showing, the Judge or. 
dered thut the applio&11t he �ommittcd to the custody of the Sheriff of Walker 
County, penclin!! said appeal, provided ho executed his appeal bond in said case 
to the sntisfaction of the Clerk of tho District Oou.rt c-r Wnlker Cou.nty, \'l'llhin 
6ve days from tho de.to of tho hell,l'ing or this applicaUou. And the Clerk of 
the District Court of Walker Counly was directed to add these proceeclit;gs in 
the transcript of said appeel case, as a part of the record of tho Supreme 
Court. Whereupon tht applicant executed his 11ppcal bond, on tho 1st day of 
September, 18�4, and prosecuted bis appeal from th'l judgment on the first ap
plicati·on. Jid!d, that applicant, at the timij ho applied for the first writ of bn
bef\B corpu3, was liable to service lo the army of tho Coafedemte States, and 
that all the Jlr0Ceedings subsequent to tbe judgment upon the first writ of ha
beas corpus, were irr�.gular and unauthorizod. 

'l'he 4th section of the net of the legislature, cf December 16th, 186:1
1 

11 lo
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prnvido for the defonce or the Stale," expressly probibih the enrollment or 
dns.sification among the militia, of persons liable to service in the 11,rmy of the 
Conl'edemte Stnt{'ij, 

When on the trinl of II habeas corpuR case, judgment has been re11derc1!1 Md 
nil tho paper8 pertainiug thereto have been filed with tho clerk, by the judge, 
he cannot, at any time aftorwn.rds, alter or modify !.Jia judg-mPnt. 

1'he foiluro of a party to perfect an appeal, because of an erroneous ruling 
of tho Court, is no reason for permitting him to do so u.t an improper timll, or 
in o.n Improper mrmner, 

Art. H!I, Code of Orlmin11.l Procedui·c, does not •quire an appua.1 bond to 
gi1·a this Oourt jurisdiction in cases of appeal, on uppl1cations for the writ of 
!Jnheaa corpus. 

'l'h11 custody of an applic11nt for tho writ of hnbeas corpus, wh·en bis bod,v le
brought into Court by the respondent, witb bis return to the writ., devoll'e'I up
on the Ooun, pending the orlglnu.l hellriug; nnd it may ms.kn such disposi1lou
of bim as the neces$ily or justice of tho cRee m11y require: wbetber such
npplioant be ph1red in prison, in ch11rg0 of the officers of tbe Court, admitted
lo hnll, or reinitted to the control of the respondent, be is still to be regnrdecl
I\S In the custody of tho Oourt, u.nd held by virtue of its autborlty 11nd in obe
dience to its order 

Au llppeal In ·cases of h11heas corpus wRs given lo secure the rigllts of llle 
applicnnt, nnd not to eon.hie hi!XI tcmpora�lly to cvncfo the control of the r�
epouden t, if liable thereto.

'l'be more appropriate clispoaltiou of the 1tpplic11nt, pending o.n o.ppe11l in a ht.
benR corpus cnse, is to pince him In charge of the party to whone custody, in
the judgment of the Court, be is justly subject, nobsa it he shewn thnt eomo 
other cou!'l'e ls ncceieRry for securing his rights, or 11ccompl,sLioi;- the onda or
the law.

Art. 761, Code of Criminal ProcedUrQ, clearly ehows that it was not intend
ed, that the !!pplicnnt should ho retained in the c11stody of the Court or its 
officers, in all co.sea, pondi.ug 110 11ppelll. 

Appeal from the J �dgment of the Hon. J. A. BAKER
1 

Judge of the 1th Judi-
cial District, sitting in <Jh11rubers, at Huotaville. 

A. P. w:tey, for himself . 
.Attorney Gmeral, for nppellee. 
?.looR11

1 
J., rll'livered I.he opinion of the Court. 

Jud :ment of the Court holow, on the trial of the first writ of b11bflas corp\1g, 
affirmed. 

EX PART}� JOHN B. WILLIAMS. 
I 

On tho 28lh d11y of Ju De, J BG-1, applicant ,,as examined by the Ilonrd of Ex• 
aminlng Surgeons, ad O. D. T., found incompetent to perform rullirnry duty in 
the fielcl. on 11ccount of p!Jysic:il disability, but able to do light d•1ty iu tho Q. 
M. Departmen�. A certllieate to that clTe�t w1u siguell by said Bon.rd, and 11p0 

proved by the Enrolling Offi�r of H1mis Oounty. Ou the 29th dny of July, 
18641 tile npplicaot wrui re-examined by said 13onnl, and hc!rl li11hlc to a.olive 
field duty. Wrlt :ssucd Aug. 3l�t, 18(14. Tbe roturn t.horoto m1\cle the 16th of 
&pt�mber, 1864, by S. M. Drake, commandan� of c!lmp of instruction, claiming 
to bold np11liennt 11s a coneor!pf., owing milltary service to the Confederate 
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Bto.teo, under the lnws t.!10n•of. On the trial bef,>re 1bc .Tndgo l,dow, 11 IP.rge 
nruounL of m•idouce was introauced, Lo show thnt tho npplicant was unfit t" 
perform ruilitnry sen·lco in the field. The 1Lppiica1,t bad bucn regularly enroll
ed, and assigned to s11id c11mp of instruction. Held, tbA.t the first certifi,Jate of 
the Eimmining Board, finding 11pplic11ot able to do light duty in the Q. �I. Dr.pt., 
fixed bis st!ltus a! a soldier, alld placed him under the control of the military 
authorities, and that the civil courts, in such a case, cannot interfere between 
the soldier 11nd the officer. 

The exemptions embraced in the net of Congress, approved the 17th of Feb
ruary, 1864

1 
entitled "An act to organize forces to serve during the war," are 

either absolute or conditional: absolute, when they refer to persons who fill 
certain offices, or occupy certain positions of life, with the attendant circum
stances specified in the law, as in the c11se of the Vice Preaident or un editor of 
11 newspaper; conditional, wherein a state of facts may exist which may be 
rendered available to secure an exemption, if the pnrty himself, or somP. one 
else, performs what is a prerequisite to that end, 11, in the case of a jom·ney
man printer . 

.A certificate of disability from a Boar,J, of Examining Surgeons, is made by 
law a p1·erequisite for securing an exemption from militnry service, on th� 
ground of pvrsona.l 'Jr physical dis11bility. 

A certificate of fl Board of Exnmining Surgeons, finding.a party unfit for 
military service, by reason of decided and p�rmaneht Llisahility, is a prerequi
site for an absolute exemption ; a party holding such a certificate, as long as 
such recognised disability IA.Sts, retains his status as a citiz�n, nnd, in that ca
pacity, cau apply to the civil courts for redress, against any unlnwt'ul rcslrc.iut 
wbt1tever. 

An examination of n, Bo11rd of Surgeons, finding a party unfit for ruiil!nry 
service i:i the field, but able to do service in tbe staff department, puts !Jim in 
the attitude of il. soldier, and, as a soldier, he cannot 11pply to the civil courtd 
to be relieved from obeying wbnt he considers an unlawful order; or au order 
not unlawful in itself, but unlawful because he Clln show facts which entitle 
him to be II soldier for limited purposes. 

It is competent for Lbe Uonfedernte government to place in the service those 
wl.Jo ure partially defoctlre, as w11ll ag those wlio are cnUrely ablc-botlietl ; >1nd 
to determine the tribunal, the proceeding!, and the stantl11rd by which the one 
or tbe other capnciLy may be, at any one time, fixed upon the pai·ty; but 
judg,1s 01· courts of Justice, lrn,•iog no concP.ction with I he nrmy, cnnoot do so. 

Wbcn the position of an officer ll.nd IL soldier of tlJo cmny is relnti.-ely occ11• 
pied by two po1·sons1 they, in refore11ce to their miEtnry du tic;, obligationa, aad 
rights, become subject to a code of military laws, adrninist.�red 1rnd �xecutcd 
by military officers and military tribunnls; when a person occupi�li the position 
of a s0ldier, the jnrisdictlon of such tribunals and officers, in all m11tten in
volving hi3 military duties, hJ.s attucbed, and is, in iLa n11ture

1 
within it� pre

scribed limits, exclusive. 
The rulo prescribed in the Code of Criminal Froced111·Q, Art. 180

1 
thut no 

person eh11!1 bu <lischurged under tbc writ of hnbens corpug, who is held by 
virtue of nuy legal cngagemont or collslment, in the nrmy, npplies to those 
who are held ne soldiers, under the conscripi laws, in its spirit 1111d reason, as 
�trongly ns though they had become soldiers by voluntary enlistment, kgnlly 
made. 

Tbe object of the writ of bnbeas corpus, is not to determine tho degr�e or 
ml\nner of tbe reatrnint permisslblo in any case, but whether or not any re
£trs.ini is J11wful or uulawful. 

app�al from the Judgment or the Hon. OEonai: W, SM1r11, Jt1dge of lll� lrt 
Jijdicial Di,Lrict, sitli1.1g ie Clrnmbers, at Columbus. 



J110. T. Jla·rrourl, for appellnut. 
Attornry Gmr.ral, for nppellce. 
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RonEnTs, C. J., <lrlivercd the opinion of the Court. 

F.X: PARTE 1�. J. BREEDING. 

Jndgmcnt affirmed. 

Applicant receh,ed from the Board or Flrnminin� Surgeons of the 2d Coo• 
gresoionnl District, 11 certilicntc of pcrwnncnt un!itn!!SS I.O perfo1·m tnllitary ser
Tice, in May, \8tJ3. Tn Docr1Dhrr, 186:\ nftor n. publishod rovoca.tion by the 
Board of all t�crtificntcs of di,Rbiliry, previou�Jy grnntcd by th( m, 11pplie1111t 
ng,lin presented llimself before s».iu llollnl, and was doclarP.d lit to perform mil
itary scn·ice in !he field. Writ isrnod Janmiry I Gtll, 1864. TL ,Tns in proof hy 
one witness, not, a surg�on, ilnt npplicnnt was vn6t for military duty. Jltld, 
tlrnt npplicnnl wM liab!c to perform 111ilit1�ry so�1•icc. 

A puty receiving o. cer!ilicnte of pc:rm11nent dis>1.hi\lty, is not t,hcrchy con
clush-ely a.nd pcrmu.nently rclc,.sed from mllitiir_v �ervice in the field: he mny 
h� re-examined, arnl orilcr�tl lo �ervicu lu tlie fl•ld, if found of sufficient physl
clll cn.pllcity for lhnl sor�icc. 

Uo1\or the nc\ of Congress of Oclohor l l lh, UIG2, '' to exempt certain JHlr
soas from militnry duty," e.nd tho "act•' of the ae.mo d1\Lo, "to estubliah 
places of rcorlr.v.vous for tho ex,1111innlion of cnrollod men," the Secretary of 
Wn.r bns authority to prcscril>c ru[,,;; 11nol regulations for o.sr.ertainiug tboac who 
nre unfit, b.v tel\St•n c,f pbysicnl 01· '.llcn1.al incnpuci1,y, for tho performl\ncc of 
militnr.r duty. Thn Secro•nry of Wnr, in di,·cctiug ti.tut tbe "certitloatc,s of 
of the Ilo,ird of E.iarnlnlag :::;urgeous. sbull spccif,1• whether tbo incapacity ie 
ternr,ornry or per111n.nent, n.ud, if pcrmRncnt, the pnrLy she.II bo exeil.1pt ·rtom 
future cxaruluaiion, '111,less speci,dly-order •,1 by !he B�,ird," is n le·gitlmnto cx.
crcisc of thnt au tbori Ly. 

It is not t.ba intentiou of tbe inw, nor c11n it be held to be its lcgltlmllte con
struction, nbsolutGlJ lo disclourgu frOUI l\nbility to mllitnry,;servlce, all 7.1orsona 
fouud, nt the tiruo of their oxnmi,mti,,n, unfit for its pet·/'ormn.nce-witbout ref
crenc� l,o th�ir fu!ure st11lu�. 

'l'be wo1·d '' final," 11seol in t\:o llci of Congress, "Lo cstabl!sll
0

plnces of roa
<lezvous for lb� exnmitmtion of enrolled mea," npproved Oct. ll tb, 186!, ie 
not u.'!�d In the sen,e, tbnt certifirntes of' Ilonrds of Metlioa.l Exnmioers, certify
Ing llrnl n. pM,y ia pcrman�ut\y u1:fit to perform mili1.>1ry duty, shall brtve the 
le,1:;n.l effect of rullc,•lng him from re-exn.mioo.tlon, but l!e may be re-e;nmioed, 
nod it found nhlc for mili111.ry serv'ice, 9.Ssignc,I to duly. 

Pre1·lous t\i t.he 1i:1ssago of tbo 11ho"c lotv;', the certlficMe of Ille Bonrd ,of Ex
amining Surg�ooa 1vRJ1 merely ro1·ommeud,1tory; it ht1d no lcg11l oporntlvo ef
fect; to give it tuch effect, iL Juul t0 i.le nppl'Ovecl by euperlor militMy n.uthor!
fy; it was to change the rule in this :,nrt1cul1tr, uod to relleYe the p11rtie�, fot1nd 
unfit fol' scn•ice, from 1be delay nnd embarrnssment which th�y otbenvise might 
be.ve encountered, if tbc certific11tcs must bovc received l,bo approvnl of some 
!uperior military authority, tl!at ll!o pro1•ision of tho lnw ma.king aucb a certlfl
co.te "final,'! w11a enacted; llnd it ia thus fino.l witbout referooco to tho nl\ture
or cha.ro.cler ot the disl\bility. 

An order from the ConHCript Bureau at Richmond, changing or modifying 
previously �xisting orders, CRnnot be presumed to fornish the rule by wbicb 



34 

conscript officers here are to b11 governed, until communicated to tbem by the 
Bead Quarters of the Bureau of Oonscription1 in this Departwent 

It le B IPgal praaumptio1
1 

which cannot be lightly ditNlg&rded, that a Board 
of Euminiug Burgeons is possessed of the requisite 11kill and ability, and are 
actuated by the desire of properly dlaobarging the duty imposed upon them by 
the law, under which they are acting. 

Appeal from the Judgment of the Hon. G■oR<lE W. S1o11Ts, Judge of the ht 
.District, sitting In Ohambers, at Oolumbus. 

John 'I'. Harcourt, for appellant . 
..4ttomty General, for appellee. 
MooR111, J ., delivered the opinion of the Court, and cited General Order1, No. 

82, A. & I. G., Richmond, November 3, 1862. 
Judgment affirmed. 

EX PARTE JAMES WALKER. 

Applicant petitioned, on the 6th of September, 1864, tbe Judge of the �th 
.1 udlcie.J District, for the writ of Habeas Corpus, alleging, tbat ho v.·as illegally 
restrained of his liberty, by Capt. Wm. Bolder, in Galveston County. The writ 
was granted on the 8th of September, snd returnable on the 20th of said month. 
Return made by J,>bn Lloyd, Lieutenant commn.vdi11g company" E," 2d Texaa 
regiment; and in answer to the writ, ho states II tb11,t ns Lieutenant command
ing said company E, be restrained Jamee Walker as a soldier; that said 
Walker wo.s duly assigned to bis company, as a conscript, on the 31st 
of Aull'uil., 1864; has e\·er since beon, and 1s now held as a peraon liable to 
perform mllitllry service to the Ooofederate $ti.tea ; and that ho claims 
to bold ea.id Walker as a soldier, and not otherwlao.'' On the trial bofore the 
judge below, cause submitted, on petition, the return of the oDlcer to the writ, 
and evidence to the effect, tbst applicant was, on the lst do.y of August, 1864, 
elected to the office of County Commissioner for Brazos Oounty, and that be 
WBS duly qualified u such, September 15th. Held, tbe.t applicant, having 
shown that be was elected County Commissioner, prior to hie &11sigament to the 
respondent's comp1rny, and it llflt appeariog from tho retm·n, or otberwlao, tba.t 
be was enrolled before hie election, is entitled to be discharged. 

At common law, the return to the writ of habeas corpus was conclusive, and 
the applicant was discharged, balled, or remanded, according to the nature or 
the case; but he might confooe and avoid tile returD, by admlttlog lbe truth or 
its statements, and alleging new matter in .voidance, not r�pugunt, and in 
that way destroy the effeot of the return. 

Tbe statute enlarges the right of the applicant for the writ, and denloa to the 
return the ooncluelveneas allowed to It by the common law; the respondent's 
return is to be taken as true; be is not required to prove its statements; but 
tho applicant may except to the return, and ebow that it la not true, or admit• 
ting It to be true, he may repel its conclullivc11esa by new matter in avoidance, 
ud lo one of these modes may destroy the elfect thus given to the rctura. 

The lo.we of conecrlptioo relate to persona of II certain class described by 
t.beir ages, but where It does not appear that aucb persons &nS'l\'er to th&t de-
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scription, the presumption do�s not arise thnt they are liable to military duty ; 
if they are within the e.ges, and therefore belong to that class, and Rl'9 not ex
empt, they are liable to enrollment for military duty, 

Under the conscript laws, and the rules and regulations made in pursu1mce 
thereof, the assignment of a party to duty does not fix his lfo,bility; it is only 
an appropriation, or designation to a particular company, and branch of the 
service, and the authority to make such an assignment depends upon the valid
ity of his enrollment.. 

Under these laws, rules and regulations, enrollment Is tho act by which the 
Confodn11te government acquires jurisdlctlon OTet t,be penc;n o( a o!tizen, and 
a right to his senlces, aud by which be le rnn<le to sustain a new relation to 
that government, as a soldier in its armies, aud as such, subject to military 
control. 

If the jurisdiction of the Confederate government has attached, before the 
election of a party to the office of County Cemmissioner, his subsequeot slec
tion does not constitute an exemption frem military service, nor would he be 
entitled to a discharge under tbe act of Congress, apprond April 2d, 1863 • 

.Ex parte W. A.·Winnnrd, page 20
1 

cited and affirmed. 

Appeal from the Judgment of the Hon. J. A. BAKER, Judge of the �th .Judi-
cial District, sitting in Uhambers, at Huntsville. 

Jno. JV. Barrn and James .Maateraon, for appellant, 

Attorney General, for appellee. 

R11ns, J.1 delivered the opinion of the Court. 

Judgment reversed, and applicant discbe.rged. 

EX PARTE W, H. CAMPBELL. 

On the 3d day of October, 1864, applicant petitiened for the writ of Habeas 
Corpus, alleging lba.t be was illegally restrained in his liberty by J. J, Pickett, 
Enrollin,i Officer for Washington County. On same day writ issued and execu
ted. On the 5th of October return made, in which respondent snys that he re
strained the applicant as a conscript, liable to military service, On the 
trial the following evidence was introduced : a certificate that a1>plicant was 
elected Oonetable, on the let day of August, 1864, 11.nd bn.d given bond and du
ly qualified ; a certlllon.18 of said enrolllng ofReer, dated Aug. 11 Lb, I 864, tba.t 
applicant bad produced oaUafo.ctory evidence that he is a Constable for Wteb
ington County, and on tho.t aceouui be is. not !!able .to conscription ; a certlfi. 
cate, signed by tho Boa.rd of Examining Surgeons, 2d Congressional Dietrict, 
that applicant having filed with the Board, an e.ffidavit that he is physically 
unable to perform military duty, they, on the 6th day o>f May, 1864, re-exam
ined the applicant, and foand him unfit for field service, but q nalified to super
intend the dutie& of wagon-making in Q. M. D., and giving the name, residence 
and description of the applicant : on this certificate was endorsed, " Re-exam
ined, and former aotlon of the Board confirmed,"-signed by the same Board
u.lso, "Re-approved, Sept. 21, 1864." signet! by s1UDe enrolling officer; the 
name of applicant was on tbe books, under the following caption, "Names of 



Jl0r9Ona re-e.xamiocd by the i\ledical Bo11rd
1 May 6th, IIW4, who compose the 

Doe.rd, Drs. R S. Wiley, J. H Berm.Ion, J. T. Moore.'' with tho entries contain
ed in the a.hove certificate opposite bis n11me. Ilolrl, tbst the facts lu tbiR case 
raise the presumption, thllt e.pplice.nt w11a regnh1rly lllld legnlly enrolled as" 
conscript, previous t.o hie election : nnd th1H 1<pplicaat

1 
11t timo of bis election,· 

Rud e.t the iirue of bi� l\pplicatlon for the writ, wns subject to the orders of tac 
mllittiry autborltiea. 

The c11se of ex pnrte W. A. Winnnrd, page 20
1 cited and affirmed. 

The liability of 1• party to perform milil!1ry Pcrvic� being once fiud by bis 
enrollmont, aucb liability ls not rewoveJ by bis subsequent election to the office 
of Constable. 

Appeal from Washington. Tried below, before the Hon. JAM}:S E. Sm:t•AUIJ. 
J. D. Giddings, for appellant. 
Attorney General, for appellee.
Rom:l\TS

1 
C. J., delivered the opinion of the Court. 

JudgmPnt affirmed. 

EX PARTE A. FRETELLIERE. 

Applicant, a FreucbmRn by birth, immigratell to Texas in 1844; he tnad.s 
taree visits to France, remaining there each time for obe yonr. The last t"o 
visits be ml\tle as a French sulij�ct, under French passports. Be bas uniformly 
declared his intention, for many yeu1"11 back, loog prior to 1858

1 
of returning to 

France to live. 1n 1858, be left this country, with the intentii,n of not return• 
ing. He bad married in this country, and left bis family horo encb time, be vla
ited France ; ho visited France the la�t I imc, for the purpose of preparing a 
home for hia family; be inherited val1111ble real estate in Fmncc from his mo
ther; he bas purchased real estate In this country, anEl. improved it ; be has 
been engaged in merobandiiing, and other ordlno.ry occur11nions of the coun
try· he b11.s often e.�pressed bis anxious desire to return to F'rance, when he 
could dispose of his effects; be wns nevljr uaturu.liz�d, though he bas occasion• 
ally voted. In 1802, applicl\nt took tho 011th of l\lienuge before a Pro,·ost .Mar
shal, IUld bad bis name registered at tbe office of the vice l'Ona11lat-0 of Franct, 
aa a Frellch subject. W riL issued December 16th, l SG·l. llrld, tbat tho facts 
are sufficient t.o QStu.blisb the domicil of the npplicn.nt in this country. 

A p11rty having once acquired 11 domlcii In this country, retnios it, 11s again,t 
the domicil of origin, until he not only intend! to change it

1 
but until be &C• 

tuo.lly does change It, by a removal, or at lcnst I\ commeoccmout to remove, 
which le11vee no doubt of the lntcntlc,o, and of its being then carried out, by 
nn actual departure from tbie country to the country of his original domicil. 

The intention of a pllrty to returu lo the domicil of bis origin, 11fter having 
once acquired another domicil, however strong, antl whatever prepara.tione he 
may make in offering his proµorty for sale, and winding up bis busiueee, is not 
auf!ic.ient to change the Required domicil: tho change is consnmwau1d only by 
the concurrence of the intuntion, and the a.ct. 

Io 1863
1 

F. Guilbeau, the vice consul of France, nt S,rn Autoni!), entrusted 
the business of bis ,·ice consula.te to applicant, aud left thi� country fo1· Fr&nr.c. 
Siuee then applicaot has exerciscJ tbe duties of vice cooeul only in c,no in• 



Rl1111cc, in nu,king & certificate t!I be uod in Fr11ncf. Vn the !Otb of Novi,m. 
her, 1964, the acting cou�u! of France, in New Ol'icnnd, nddrcased a J�Uer h1 
1Lppllcant, accepting bis asslstu.nce In giving inforroatioo, .lie. A. Supetl'llle. ,i 

not ti rn or France, clalmiug to be acquainted with the l•'111nch Jaws, and eave• 
1:ielly with tboso reln.t.i11g to consular organizfl.tion, testified, that, ucder tho 
French Jo.we, a consular 01,tent or vice consnl, being bimeelf a deputy, cann<>t 
uppl)int IuI,1• ono to net ir. his place, or tr11nsfer h1s m1thority. field, that Rp• 
plic:rnt is merely Rssisting nn 11cting consul of �•ro.nco in Now Orkao�, o.nd can-
1;ot lie rcganle.d as a consul of a. foreign power, n·or einbraccd within tho pro
,·isions of Gen. Order, No. 12 1 from the Durea.u of Consorlption, 'l', ld. D., in 
i-eforeuce to t be exemption of cousuls .

.An order from tbe Bureau of Oooscription, T. M. D., clnted 1st <lay of Jun�,
I SG-1, direct9 th11t "consuls" of foreign natious, who might otb�wise be lln
l,Jc, shllll not ba enrollod for service. The wortl "oonHula" in thie order, is usetl
iu ita l{cneric eeuse, and Includes the difl'et·eRL ga·ades of such officers, wbctbet·
they ho consuls general, consuls, vice consuls, <:ons11lo.r agente

1 
or eecreta.rles or

a1.udo11t�, when pro11erly nctlug BB consular agents.
'l'ho testimony of a pcr�on aor1uo.intod with for�ign l11.1vs a.nd customs, ia ad

mi�&lblc to JJl'Ove tbe existence of such laws e.nd custom&.
Applicant received a. oertiticnte of pennaoent dfaablllly on tho 20th dey of

March, 18G4, from tile Hoard of Examining 8urgeon� for tl,e 1st Congressional
District, which certHicate wM epprovod by tbc eurollio,c officer t'or said district.
ra tho return of respondent, ho cluimed to hohl upplicnut si a regula.rly enroll
ei1 conscript, lln.ble to do military duty under the O. �- conscript laws. Jfd,./

1 

thl\t npplioant 1,oust bA discbo.rgod b1 ,irtuo of ?aid cerUficRtc of tllsabillty.
A certificnto of permr.nent disability, gi,·en by II Board of Examining Su!•

�eons, under t�e act of Congress, appl'oved February 17th, 1864, 11.nd in pursu
ance of' the in�lru!tions of the A. & I. G., Rtchml)od, af the 11th of :o\lo.rcb,
1RG4, is not final in the sense of preventing the oilier.rs of conscription, under
the rcgu lations prcGcribcd for their action, from again liaving the party exl).m•
ined1 from time tu tirue, to ascertain whLther or 1101. thp disnbillt11111s contin
ued, a.I'd if found fit for t!uty, from bavini him enrolled antl assigned to �uoh
duty; �uch a certificu,1.e iJi final, Ro as to preclude any ci.:crclso of authority
over the perscn hold!11g It, by the officers or couscription, ur,til the Dureau of'
Conscription thnll ho.�e issued an ord�r direc�ing n. re-t-xnmicat!nn, anci under
such order o. dilf&rent determlo"iion of o. lloartl of E:i.o.ruloing Surgcous shall
have annulled bis excll,lpliou .

• 4.ppeal from the Judgment of the Hon. Jon:1 IL Dr:iCJA�, Judr;e of the 4th 
District, sitting In Obambera, at San .Antonio. 

I. A, J· Gtn. lV. I'luch,1,l, for appelln.nt:
.41/orney Gmeral, for appcllee.
Rouu1s, C. J., dellver�d the opinion of the Court.

J utlgrnent re,c1 ,c,l, und npplico.ut eiscliarge1!. 
�loonE, J., did not sit in this ca�e. 

1'' / 
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