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Tais pamphlet is published in pursuance of the provisions of an act of the
Legislature, ‘to provide for the publication of the Synopses of the Decisioas
of the Supreme Court,” approved Nov. 15th, 1864. It contains the synopses of
the decisions on applications for writs of habeas corpus, made originaily in the
Supreme Court, in caees arising from reatrainta made by conscrlpt and other
military authorities, and on appeals in like cases, rendered d¥ng tho terms
beld in the years 1862, 1863, and 1864, and duricg the Galveston Term, 1865.
As this class of cases is of present importance to the country, and as it will be
impracticable to publish them at an early day, ia the regular order of their ren-
ition ; it was suggested by the Court, that a pamphlet, embracing the synopses
of this class of cases, be published in advance of the series to be published
under the act and to contain the synopses of all the cases rendered since
the publication of the last volume of the Reports, in the regular order in
which they were rendered. The Reporter being limited by the law to the
publication of the synopses alone, and it being impracticable to make the
synopses in the usual form, as found in the Reports, which, in the absence of
the customary statement of facts, argument of counsel, and the opinion ef
the Court, would clearly show all the points decided, in each case; he has, in
the preparation of this pamphlet, endeavored to embody in each synopsis,
such a brief statement of facts as to render more intelligible the points deci-
ded in each case, and to thereby make the pamphlet, as near as practicable,
under the provisions of the act, answer the purposes of the Reports in full.

The Reporter acknowledges the assistance of Jaues B, Morris, Ksq., of Aus-
tin, in the preparation of the pamphlet.
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SUPREME COURT OF TEXAS.

AUSTIN TERM, 1862.

EX PARTE FRANK H. COUPLAND.

On the 16th day of July, 1862, in vacation, I'. H. Coupland applied to the
Hon. R. T. Wheeler, Chief Justice, for n writ of Habeas Corpus, alleging,
that be was lllegnlly restrained of hie liberly, upon Onion Creck, in Travig
County, by R. T. P. Allen, nnd,'as he belisved, without any order or process
whutever, or any color of either, On the 21st day of July, 1862, the reapond-
ent made his return, in which he says, thatl on the 26th day of June, 1862, Lie
received an order (rom R. J. Townes, Provost Marakal of Travis Coanly, com-
mandiog him to receive, und bave the applicant secursly imprigoned wilhin big
lines, ust permilting him to communlcate witkk any person of doubtiful or sus-
piclous charactor ; he having been nrrested ou a charge of disloyalty. In obe-
dienco to this order, the respondent detained the applicnnt within the lines of
the regiment of Ceniederate States troops, of which respondent was Coionel,
at Camp Terry, in Travia County, until the 16th of July, at which time, under
authority from Ool. Jobun 8. Ford, Qommandant of Oouscripts, District of Tex-
ag, the respondent ¢nrolled applicant, under the act of Ooogress of the Confed-
erate States, entitled ¢ an act to further provide for the public defence;” and
thereupon discharged him from imprisonment. The disoharge was ia obedi-
ence to instructions from the Provost Marsbal ; the applicant was enrolled with
his consent, and at his request was attached to Qo. B, of respondent's regi-
ment. Since the date of enrollment, reapondent bas had no other control over
applicant than such as vesis in him ns a Colonel in the Provisional Army of
the Confederate States, over a8 goldier in the army under respondent’s command
and attnched to his regiment, and bolds him.as auch. Applicant was twenty-
one years old. The writ was granted July 18, 1862, and 8ervice had upon re-
spondent subsequent to the enrollment of applicant. Held, that the restraint
of applicant was legal.

The respondeat moved a continuance, because the applicant, since he was
remanded by the Ohiof Justice into the custody of the respondent, as a soldier,
in the regiment of which be was in commaud, hag deserted, and is no longer iz
the custody or under the coutrol of the respondent. Tbis motion is based ugon
an affidavit of a Lieutenant belonging to respondent’s regiment ; from whlch it
appears that the applicant, after his retura to it, was furloughed until the 18th
September 1ast; at the expiration of which time, he was ordered to report for
duty at Tyler, Smith County, Texas, where the regiment was ordered to ren-
dezvous, but that up to the 26th of September, when afient left cawmp, the ap-
plicunt bad not joined Lhe regiment or been henrd of by him. The motion was
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urged upon two gronnds: lst, the Uourt has no jurisdiction on the applicatiun,
if the applicant has cscaped from the custody to which he was remanded by the
judgment from which ho sppeals ; 2d, if the Court has jurisdiction, it will not
act upon big appeal while ho is at large, Held, that (his Court hag jurisdic-
tion to try the ecause on appeal under the circumstunnces; that the second
ground is well takea, as n were question of practice, if the facts of the cuse
called for its application—Dbut the fucts of this case o not eall for its applica-
tion.

The respondent must produce the body of the person alleged to be illegally
detajoed, Wefore the Judge or Court issuing the writ, if in hig custody or under
bis control at the service of the writ, unless excused from so doing by the cir-
cumstances indicated in Art. 149, Code Criminal Procedure ; and a return oot
accompanied by the body will be scanoed with great caution.

1f 2 party has Leen released from custody previous to the service of the
writ, its object and purpose bus been aceomplished, ard the Court will make
no order on tbe gulject.

A different rule prevails when the Court has obtained jurlsdiction by service
of the writ; when once oblained, it cannot be defeated by the wrongful aet of
either party.

The olject of the writ is to reliove the parly from {llegal restraint, and Dot
to afford Lim redress for the illegal restraint.

Upon the hearing of no sppeat in crges of Habeas Corpus, the applicant need
not be personally prescat.

The rule of the Court, not to hear appeals in criminal cruses when the de-
fendant has escaped, is merely a rule of practice, depeading, in its application
to particular casges, upea the discretion of the Court.

A party's right to a writ does not depend upon the legalityor illegality of his
original caption, but upon the legality or illegality of his present datention.

The act of the Confederste Congross, entitled an * act to provide for the pub-
lic defenco,” approved April 16th, 1862, commonly konown as the '* Conscript
Law,” is constitutional.

It is o general proposition that it is incumbent upon thoze who mrintain the
coostitutionality of an act of the Coufederate Government, to shaw that the
authority assurned by the Confederato Stetes, is sanctioned by an expressly del-
egated power, or that tho act itxell is necessary and proper for the carrying ino-
to eftct an expressly delegated power.

To deterwining the constitutionality of & law passed by the Coiifederats go-
vernment, it is important to consider whether the act in queatior is done in the
exerciso of a power expressly granted, or under the implied powers granted by
the 18th paragraph of the 8th section of tire 18t urticle of the Constitution :
if it i8 tho first, then the Conficderato Government may use ils discretion in
the mode and manner of its exercige, unlesa it is limitod or restruined in 8o do-
ing by some other express provision, or by somo clear rnd necessary implica-
tion; and the burthen of showing this is upon those who assert the limitation.

The autbority given *‘ 10 make all laws which shall be necessary and proper
for carrying into execution” the expressiy granted powers, was not intended
merely to autherize Cengress to excercise by legisiation the powers previoualy
graoted ; its right to do so depends in un masner upon this clause, but it is it-
self a direet grant of all euch subsidiary and incideatal powers as ehall be
* nocessary and proper” to carry into effect the previously granted powers;
and it i8 igcembent upon those who maintain it, to show not mere!y that it ia
# ‘‘necessary” law, but that it is a ' necossary and proper” law for carryiog
into effect the espressly granted power.

If thcre were uo cxpress grant “ to raise and support armies,” tho right of
the Confederate Governwent to raise and support armies could be sustained
under the general granting clanse contained in the 18th paragraph, 8th gection,
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article I, of the Conslitution; and the law in question is in stricl accordance
ith it.

" The * power to raiss and aupport armies” is an express constilutionsl grant

to the Congress of the Confuderate States ; and there is no limitation as to the

mede or manner of exercising it, by any other ¢xpress provision or by any ue-

cesaary implication.

The Consgcript Law does not violate any of the abstract or guaranteed rights
of the citizen, nor assume ever him any control not delegated by the Consti-
tution.

The ¥rnnt of the power to make war, carries with it, by necessary implice-
tion, unless expressly withheld, the right to demand compulsory militery aer-
vice from the citizen; thin express power, together with the implied powers, ,
is vested in the Congress of the Confederate States.

The power to cull ont the militia, which is a compulsory service, does not
limit the power to raise and support armies ; nor is Lhe right to raise and sup-
port armies to be taken in subordination to the power conferred over the mili-
tia.

The general government is not dependent upon the will either of the citizen
or of the Stale, to carry inlo effect the power to ralse and support armies.

While both the Oonfedernts Governmaont and (he State Government potaess
some of (he powers which are called by law-writers in distinguishing different
forms of governwent, ¢ sgoverelgn powers,” neither of them ara Lhemselvas sove-
reiga, but each of them represeuta tho sovereign, and both hrve within their mu-
tual spheres of action, just such powers and finciions as have been conferred
upon them by the Constituticns creating them.

Congresa can exercise, In its judgment and discretion, the ** power to raise
and support armies,” to the extent of raising and supporting such armies as
aro ahaelutely essential to encble it to carry into effect the powersgranted to
it; beyond this Congress canaot go; so long sa the necessity cxista, thé exer-
cise of the power is constitutienal; when the nocesaity ceases to exiat, ita con-
tinuance would be unconstitutional.

Appeal from the Judgment of Hon. Rovar T. WuEELER, Chief Justice of the
Supreme Court, sitting in Chambers, at Austin.

Ifancuck § Paschal, for appellant.

Attorney General, for appellee.

Mooug, J.—Delivered the cpinion of the Court, and cited the fdllowing autho-
rities, to wit: Hurd. on Habess Corpus, 256, 244, 294; Commonwealth vs.
Clinndler, 11 Mass,, 83; U. States vs. Davis, b Cr., C. O. Rep., 622. Dews’
Oaee, 18 Penn., 37 ; Rex va. (Gordon, 1 Barn, and Ala.,, 672, u; 4 Eliiott's De-
bates, 459 ; 7 vol. Niles' Regiater, p. 137-294; ib. vol. 8, p. 281.

BsLL, J.—Cancurred in the opinion of the Court, upon the questions of prac-
tice ; but dissented as to the constitutionality of the Conscript Law; and deliv-
ered a dissenting opinion.

Wueersr, C. J.—Delivered a separate opinion, concurring in the opiniga as
delivered by Justice MooRE.

Judgment affirmed.



TYLER TERM, 1863.

JACOB McFARLAND v. G. W. JOENSON.

Appelles wna enrolled by appellant as a conscript. Oa the 2d of March, 1863,
appellee sued out the writ of Habeas Corpus, alleging that he was illegally re-
strained of his liberty by appellant, Oan tbe trial in the Court below, appellee
was discharged ; from which judgment appellaut prosecuted his nppeal. J/feld,
that the respondent, on an application for the writ of llabeas Corpus, cannot
appesl from a judgmeat of the District Court, or a Judge sittiug in Chambera ;
and that ao appeal in such cases is restricted to the applicant.

A proceediog upon a writ of Habeas Corpus, when oot used to relieve against
Hlegal restraint under a crimineal charge, caunot, in Lhe praper senso of the
torm, be regarded as a civil suit: it should rather, it seems, be beld the exer-
cise of a special juriadiction conferred hy the Conatitution and laws, upon ei-
ther the Courts or Judges, for the prompt relief of the citizen against any im-
proper interference with hia personal liberiy.

Appeal from Bowie. Tried below, before the Hon, B. W, Grar,

8, H. Pirkey, for appellant.

Moogn J., delivered the opinion of the Court, cited, Widdington v. 8loan, 15
B. Mon., 147; Bell v. The State, 4 Gill, 804 ; Wace v. Judge, § Ala.; Beury v.
Mercier, 6 How., 103 ; How v. The State, 9 Miss, 690; Kussell v. The Com-
monwoalth, 16t P. & Watts, 82; ex parte Perking, 2 Cal., 434 ; Holmes v.
Jennison, 14th Poters, 540; Yates v. The People, 6 Jobns., 338; ex parte
La Fonta, 2 Rob., 405 ; Cowan v. Briggs, 16 Peck., 203 ; The State v. Chces-
man, 2 South., 445; The State v. Knet and The State v. Potter, Dudley Law
Rep., 8. C., 295,

Appeal diemissed.

EX PARTE E. M. TURNER,

The provision of the Constitution of the State and of the Confederate
States, guaranteeing to every citizea a apeedy and public trial ia all criminal
accusations, cannot be held to mean, thal in all the possible vicissitudea of hu-
man affairs, a person who is accused of a crime shall bave a speedy and public
tria), in due form of law ; but it was intended to prevent the government from
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oppressing the citizen, by holding ¢riminal prosecutions suepended over him for
ao indefinite time; and to prevent delays in the customary administration of
judtice, by irmposing upon the judiclal tribunals an odligation to proceed with
reagonable dispatch, in the trial of criminal acensations.

This constitutional provision appliss to all crisainal accusations, without re-
gpect to the grade of crime of which the accused may stand charged ; and
while it i3 inteuded for the protection of the citizen, it does not place him up-
on such a vantage ground, that the State cannot demand from him such servi-
ces, 13 under the circumstances of the country he ought, for the public good,
ot {or the public safety, to render.

The State, by her militin law, has vot exempted from military service persons
who asre under bond Lo answer criminal accusatiors of any kind ; nor does the
exemption law eof the Coufederate States, excuss auch porsons from service ;
but, by . necessary constrnction, the militia law of the State and the consoript
laws, must ba beld to uperale only on persons who are enjoying the righta of
citizens, and in the exercise of personal freedom.

Oue who is under bond to nppeat before the civil tribunals, is to a certain
extent, in tho cuetody of the tribunal, or of the law ; but being in the actusl
enjoyment of personal freedom, for the time being, a party may be required by
the State, to reuder any service not inconaistent with the qualification which
has been, by law, imposod upon the right of a party to esjoy his freedom, and
not incovsislent with the policy which the Stete has declared by her general
law for the punishment of crimes.

It sesms that the District Court has the power to isaue a writ, to & military
officer having o party undor boud, to appear before such Court, in a comp with-
fn its jurisdiction, requiring him to bring the party into Court, for trial; and
it would be the duty of the officer to obey the writ.

A party uuder bond for bis appearance, to anawer a charge of felony, is not
thereby exempted from military gervice in the State or Oonfederate army, dur-
ing the pendency of the uccusacion.

Bruy J., delivered tho opinion of the Oourt.
Applicant remanded to custody of military authorities.

[Nota.—The Reporter not having been furnished with the record, the usual
atatement of fucts is omitted.)



AUSTIN TERM, 1863.

EX PARTE F. L. RANDLE.

On the 17th of February, 1863, applicant filed his application for the writ
of Habeas Corpus, in the Supreme Court, which was resisted by the respond-
ent, DBrigadier General John 8ayles. On the learing of the applica-
tion, the following facts were submitted in evidence: The applicant was
a citizen of Texas; on the 7th day of July, 1861, he enlisted in the third
Regiment of Georgia to serve in the Army of Confederate States for one
year; he was between the ages of eighteen and thirty-five; his term of
service was prolonged by the act of Congrees, approved April 6, 1862, enw
titled ** An act to provide for the public defence.” On the 6th day of Au-
gust, 1861, in pursuance of the 9th Section of said Act, he furnished a
substitnte, who was a citizen of Georgia, and tbirty-eight years of age ; and
he was thereupon regularly and legally discharged. Upon hisreturn to his
bome in this State, he was enrolled with the militia, The Commanding Gen-
eral of the Contederate States for this Military Diatrict, baving made a requi-
sition upon the Gouvernor of this State, for not less than five thousand militia
goldiers, to protect the coast and to- repel the invasion of Texas, on the — day
of December, 1862, the applicant was, io pursuance of the order of the Governor,
for the draft of a sufficient number of the militia of the State, to satisfy said
requisition, drafted as a militia soldier of the State, and at the time of his ap-
plication, was held in custody as such, by the respondent John Sayles, as
Brigadier General of the State Militia, but subject to the orders of the Com-
manding General of tho Confederate States Army, of this Military District.
leld, that applicant was not entitled to the writ.

A pergon who has been legally discharged from the Army of the Confeder-
ate States a8 a conscript, under the Act to provide for the public defense, of
April 16th, 1863, by reasoa of baving furnished a substitute, not at that time
snbject to conscription, nor at any time amenable to the militia lawa of this
State, cun be required to do service as a militia soldier of this State, under a
requisition of the Confederate States, during the period for which be was coa-
scribed.

The Constitution of the Confederate States authorizes Congress to raise and
support armies, and also to call forth the militia to execute the laws, snppresa
insurrections and repel invasions ; these are separate and distinct grants of
power; under the first, Congress may raise armies by its own immediate and
direct action upon the arms-bearing citizens of the State; under the second,
by and through the action of the officers of the State, the militia are called for
the temporary exigeucies indicated in the Coustitution, into the service of the
Confederate States.

In the one case, Congress determines what portion of the citizens are liable
to do military service in the armies, which it has direct authority to raise, and
can prescribe the terms and conditions upon which it will exempt them from
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this service ; in the other, the State alone can determine who are its militia,
and whom of its citizens it will hold subject te do duty as such,

A person who bas furnished a substilnte and received lis diascharge, is not
in fact, nor cun he be regarded in legal contemplation or by fictidn of law, as
still in the military service of the Contodorato Siates, but after hie dischiarge,
he I8 pubject to be called upon to perform any of the civil duties which the
Government may otherwise require of him.

The Act of April 16, 1862, eatitled an “ Act to provide for the public
defense ” was enactad solely under the Ooustitutional grant of power to Con-
Emss, to raige and support Armies. This act was not ivtended and could nat

ave Lhe effact of e negation or limilation of the right of ke Confedergte Gov-
eroment te call forth the militia, under the other constituiional grant of
power conferring thig authority.

When the {aw declares ‘ that persons not liable for duty, may be received as
substitutes for those who ‘are,” there can be no question that the * duty” for
which the person offered as a substitute munst not be * liable,” is the * duty”
which the citizen is liable and called upon to perform under and by virtue of
this law, and the constitutional provision, under which it wus enactsd.

A person furnishing a substitute under this law,is exempt from this “ daty,”
imposed by this law, but he is not exempled thereby from duty imposed upon
him by aoolther law, under anotber constitutional provision, though 8nch
other duty may be of a Military character.

Tried before the Supreme Court.
A. M. Lewis, for applicaat.
Attorney Qeneral & John Sayles, for respondent.
Moorr J., delivered the opiniun of the Court.
Application refused.

[®a the hearing of this applicntion, the rules prescribed by the Sec’y of War,
regulaling discharges under the 9th section of 1he conseript law of Aprll 16, 1862,
were not before the Court.  Justice Moorp, in this opinion, makes the following
remarks : * It is proper, perhaps, that we shall say, that we have examined this
cese in reference alone to the law under which the applicant was retained in
service as a conscript, and under which he obtained his discharge, without ref-
erence to the subsequent legislation upon the subject, or rules subsequently
mnde by the Secratary of War, regulating the manner of obtaining discharges
vpon furnishing substitutes.’—REp.]

EX PARTE DAVID 8. READ.

Applicant was a soldier in Allen’s Regiment, P. A. C. 8.; on the 15h of
September, 1862, be furnished a substitute 18 years of age, who was accepted
and applicant discharged ; on the 26th of May, 1863, applicant petitioned for
whe writ of Habesn Corpus, alleging that he waue illegally restrained of his
liberty, Uy 8. H. Summera, Enroiling Olicer for Bell County; the writ issucd
and returo thereto made the same day ; reapondent clsimed to hold upplicant as
a conscript, enrolled by him previous to the service of the writ, under orders
from the Head-Quarters, Conscript Buresn, at Austin, of date May 4, 1863.
Held, that applicant was not liable to military servico ae a cooseript on the
26th of May, 1863, he having furnished & substitute uader tbe act of conscrips
tion, of April 16th, 1862,
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The first act of conscription, passed April 16, 1862, permitted a party liable
to conscription te furnish a substitute, and he having furnished such substi-
tute, thereby satisfying the call made upon him, was exempt from the opera-
tions of the second act of conscription, passed September 27, 1862.

The arrangement between a substitute and his principal, is one to which the
Government consents in & golemn mapner, by the exercise of the law-making
power ; such consent is envugh to entitle it to be respected, at least until the
law-making power declares the purpose of the Government to put an end to
such arrangement.

Quere ?— Whether the furnishing a gubstitute by one called into the military
service, and the acceptance of such substitute by the military authorities, and
the discharge of the party called upon to render themilitary service, constitutes
a contract between the Government and the party furnishing the substitute ?

The order of the Secretary of War to the effect, that those who furnished
substitutes under the first conscript law are liable themselves to be enrolled a8
conscripts, whenever the substitutes are embraced withio the provisions of
either of the acts, goes beyond the law, and is without authority.*

Appeal from the judgment of the Hon. W. Y. MoFanLaND, Judge of the 19th
District, sitting in Chambers, at Belton.
Walker, for appellant.
Attorney General, for appellee.
Opinion by Justice BELL.
Judgment reversed and applicant discharged,
Chief Justice WerELER did npt sit ia this case.

EX PARTE M. C. TALKINGTON.

The applicant is a resident of Collin County ; is thirty-oue years of age;
had been enrolled in the G 8. Army. On the 30w of September, 1862, he fur-
nished a subslitule over forty-five years of age, and was regularly discbarged
from the C. 8. Army. On the 4th day of January, 1883, J. Bankhead Magrndar,
Major General C. 8. A., commanding the District of Texas, New Mexico snd
Arizona, made a call on the Govarnor of the State of Texas, for the State mili-
tia, to the number of 10,000 men. Qu the 8th day of June, 1863, F. R. Lub-
bock, Governor of tho State of Texas, issued an order, directing a draft of tbe
militia of tho State, to till said call. On the 15th of July, 1853, under und by
virtue of said order, the applicant was enrolled snd draftad. At thoe time of
applying for the writ, he was held in custody by Lieut. W. A. Portman, in obe-
dience to orders from the said Major Geueral Commanding, disposing of the
troops called into service as above stated, The name of the applicaut, at the
time of the draft, was net drawn until aller fifty per cent. of the names had
beea drawn out of the bat. WWrit issued Aug. 6th, 1863, directed to.said Port-
man, Held, that the applicaut, under tbis state of fucts, was not entitled to
be discharged.

A party who has furnished a substitute in the Provisional Army of the Con-
federate Mtates, under the Conseript Laws, is not thereby exonerated from mil-
itary service as a militia man, under the laws of the State ; nor is he thereby

*See ex partc, Abrabam Mayer, page 22,
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excused from a draft ordered by the Goveraor, ia response to o oall made upon
him for o parl of the militin for Confedersate service.

Ex parte F', L. Randle, page 8, cited nnd affirmed.

The President ls authorized by jsw to call for the militia, which he may do
through the Commanding General chnrged with the duty of exacuting the laws,
suppreesing Lhe insurrection, or repelling the {nvasion, for which the services of
the militia are needed ; and the racegnition of the validity of auch a call by the
Governor of the Btate, ia sufficient evidence that it was made by the Command-
ing General, by the direction and in obedience to the orders of the President.

The law provides that those upon whosn the duty of responding to the oall
far a part of the willda is devolved, shall be selected by chance ; and this Bball
be ascertained Ly drawing, by Jot, from among nlt who are subject, the number
that is culled for. If the draft has beer 80 conduoted ea to leave the selection
of those who are drafted to fortune, the mere details by which the drawing has
been governed, are wholly immaterial.

Appenl from Collin. Tried below, before the Hon. R, L. WapbiILL.
KEaston, Brown & Breediove, for appellant.
Attorney General, for appellee,
Opinion by Justice Moogre.
Judgment affirmed.
Chief Justice WureLER did not sit in this case.

EX PARTE A. W. GREGORY.

On the 11th day of November, 1863, tha npplicnnt petitloned for the writ of
Habeas Corpus, alleglog thal he was lllegally restrained of his liberty, by J. M.
Davig, Burolling Oflicer for Llmestone Oounty. Writissued same dny. Re-
spondent, ia hie return, claimed to bold applicant a3 an enrolled conacript. On
the trinl of the cause, it was in proof that applicant was a minister of the Bap-
tist Church, and autherized to preach accordivg to the rules of bis sect; that
he was not an ordeined minister, and had no authority to administer the ord!-
vanocs of the church ; that appiicant did not hove charge of a church, as pag-
tor, and did not make preaching a regnlar occupation to obtain a liveliheod ;
that he received the assen: of the church to preach, about two years previous
to the issurnce of the writ; was licensed to preach February 14, 1863, and
preached only oceasionmlly ; ihat no minister can take pastoral charge of a
church, without ordlnation ; that there is no difference between a licensed min-
ister and an erdained minister, except thet an ordained minister kns the right
and authority to administor ths ordinances, in additlon to that of preachlng,
and may take charge of a church, as pastor ; thst according to Baptist usdges,
no ortdinelion is necessary to constitute a preacher ; that any male menmber of
the church may preach, so long as he does not preach heresy ; that it is cus-
torary to grant licenses to preach in the Baptist church, but it is not necessary
to enable & party to preach. Held, that the facts of the case are not sufficient
to constitute an exemption under the act of Oongress, of date April 21st, 1862.

Under the act of April 21st, 1862, a party to be entitled to an exemption, as
a minister of religion, must be authorized to preach according to the rules of
his sect, and be engaged in the regular discharge of ministerial duties,

The fact that a party, by the rules of his sect, is authorized, by the consent
of a congregation, to lead in their religious worship, and that he is recognized

o

L
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by his Lrethren as a person who occupies such a position, does not constitute
him, within the contemplation of this law, a preacher in regular discharge of
ministarial dutios.

Appeal from the judgment of the Hon. J. C. WALKER, Judge of the 13th Ju-
dicial District, siiting in Chambers, at Springfield.
Attorney Qeneral, for appellee.
Mooxre, J. delivered the opinion of the Court.
Judgment affirmed.
Werener, O. J., did oot sit in this case.



GALVESTON TERM, 1864.

EX PARTE 8. W. MONTGOMERY.*

The applicant, on the  day of 1863, was regulurly enrolled in the mi-
litla ot the State, and drafted for pervice in {hs State Troops. On tho 20th
December, 1863, he made his appliention for the writ of Habeas Corpus. At
that time, be was held in custody by Brig. Gen, W. II. Hord, of the Texas State
Troops. At the time he was enrolled nnd drafted, the applicant was a citizen
of the Stale ef Louisiona; was then, and is s(ill, an officer of its mllitin, and
also a member of the police jury of the Parish of Madison, where he resides.
He wuy driven from his home by the public enemy; he hrought to Texas his
wife and dnughter, a few of his servants, and a small part ot his household
furniture, to seek & temporary agyluin from the ouirages which were being com-
mitted by the eneiny in 8aid Parish. He intended to return to his regidence in the
State of Louisinun, so soon #8 it could be done with safety to his family. He
hnd not vacnted the offices which he held in the Stale of Louisiana ; was ex-
pected by the citizens, and intended to return and discharge the official duties
thereby incumbent upon him, at such times as the movements of the enemy
and the course of events ghould permit. At the lime of his enrollment, he had
heen 1o this State about two montha, A short timie thoreafter, he returned to
his place of residence in Loulsiana, to look after his affairs at bome; Lo attend
to his efMcial dutles, and while there discharged such of them rs the emorgency
of the occasion required. /leld, that the applicent was not subject to be co-
crced to the performance of the military duty for which he was drafted.

The law requiring all able bodied free white weale inhabitants of the State,
over eighteen and under forty-five years of age, to he enrolled in the militia
and made subject to do duty in the State Troops, was not intended to apply to
such an inhabitant as the applicant,

His residence is not of that degree of permanency, that he may be justly call-
ed en inhabitaot of this State, but more appropriatcly denominated a tempora-
ry resident, sojourner, or refugee.

Appeal from the judgment of .the Hon. J. W. FERRIs, sitting in Chambers, at
Dallas.

John M. Crockett, for appellant.
Atcorney General for appellee. 7/
Moore J., delivered the opinion of the Court.

Judgment reversed, and applicant discharged.

* Chief Justice WugELER dld hot slt in the cases decided at the Galveston Term, 1864.
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THE STATE OF TEXAS v. J. H. SPARKS.

On the 14th of March, 1864, on the return of the writ previonsly issued,
Ricb'd R. Pecbles* and others were brought before this Court. Lieut. T. L.
Sneed, in his answer, stated that applicants were Ie bis custody as commander
of the post, at San Antonio, by erder of Maj. Gen. J. Bankhead Magruder,
Commander of the Military District of Texas, &c., ou the charge of treuson and
couspiracy against the government of tho Confederate States. Case continued
until the 21st instant, to give the Major Greneral commanding an opportunity
to nnswer. The Court ordered applicants into the custody of the Sheriff of
Travis County, to be kept by him, subject to its control, under proper guard,
pending proceedings in the case. On the 21st instaut, Horace Cone, Fsquire,
on behalf of the Major General commanding, filed his answer , which states, in
substance, that applicants were arrested and held by his order, a8 commander
of thig military district, upon the charge of treason and conspiracy agalnst the
Confederate States. On the 25th instant, counsel for respondent moved the
Court to remand the prisoners to the custody of the military authorities, accom-
panied by tho affidavit of the commandant of the post at Austin, &c. On mo-
tion of applicants, case continued until 26th iostant, On the same day appli-
cants were forcibly arrested from the Sheritf, by a detachment of armed sol-
diers, acting under tho orders of the defendaunt. Writ of attachment issued
ngainst defendant, to bave him brought before this Cuurt, to answer for
contempt. Defendant, in answer, stated : that be had received an order from
Major General Magruder, stating that he bad been ordered by the Lieut. Gen'l
Comd'g T. M. D., to detaiu, a8 prisonera, the applicants ; and having previously
received from the Maj. Gen’l, orders to place the escape of applicants beyond a
doubt, by placing a- sufticient guard over them ; and baving once furnished a
guard, which was rejected by the Sheriff, and being satisfied that the prisoners
were not fully guarded by the Sheriff, and feeling, under the orders of the offi-
cers having a right to order him, that he was held by them responsible for the
anfety and protection of prisoners; and heing of the opinion that they were
then constructively in the possession of the military; and being ordered to dis-
regard the then existing writ of habeas corpus, or any writ which might be
subsequently issued ; and designing no contempt of tha Court, but a desire to
discharge bLiy duty as an officer, in obedience Lo orders ; and having first re-
quested the Court to remand the prisoners to the custody of the military au-
thorities, and the Court baviug declined to act on his request, but taking it
under advisement unti} the next day, defendant felt ft his duty to act as he bad
done in taking the prisoners. Ileld, that Lthe arrest of the prisoners, by the
defendant, from the custody of the Sheriff, was a contempt of this Court; and
the showing was no justificatien of the contempt, but may be regarded as an
extenuation of the offence.

No officer or tribunal, civil or military, known to the law of the land, can,
without a violation of law and a contempt of this Court, forcibly take from un-
der ity control, and without its consent, prisoners held in the custody of the
Court, pending an application for a writ of habeas corpus, until the final adju-
dication thereof.

An illegul act cannot be justified, no matter how high the source from which
it emanates, by an order from superior authority.

Military officers are bound to obey all legal orders of their superior officers,
but they are not bound tv obey illegal orders.

While an officer is not bound to obey an unlawful order of hi3 superior in
command, yet a8 in all cases when be declines obedience to it, he acts at his
peril; much indulgence should be shown in extenuation of his obedience to
such orders.

Tried before the Supreme Court.
¢See Ex Parte R. R, Pecbles and others, page 17.



17

Attorney General, fur plaintill,

J. d. Sparks, for himself,

Moorx J., detivered the opinion of the Court.

Ordered that Maj. Gen, Magruder be made a party defendant, and cause trane-
ferred to Tyler,

EX PARTE RICHARD R. PEEBLES, AND OTHERS.

Applicants were arrested by order of Maj. Gen. Magruder, Commander of
District of Texas, &c., on & charge of treasan and conspiracy againat the Con-
fereratc Siates. Writ jssued on the 7th of March, 1864, by, and returnable
before the Supreme Court. Return specified at length the groundas of the charge
of “treagon aond conspiracy. Case submitted on petition and return, without
the introduction of any evidence in proof of the charges. Ifeld, thal the ap-
plicants are entitled 16 be discharged.

A military officer, charged with the defence of any district of the country,
niay Arrest any one who, by his acta, has made himself o public enemy ; but
his power to arrest, cnn extend no further than this.

A citizen who commits Lreason, Lhereby makes himself & public enemy.

Tresgson can only be committed, by levying war against the government, or
adhering to the enemies of the government, giving tbem aid and cemfort.

When a military commaander arresia a citizen, not belonging to the army or
navy, or to the militia when ia actusl service, he lLolds such citizen, at all
times, subject to the demands of the civil power; and when the civil power
takes the citizen from the hunds of the military offlesr, if no evideace be offer-
¢d to meke good the accusation agsinst the citizen, ho is entitled to he dis-
charged.

Pending trlal, motion was made to remand the applicants to the custody of
the military ruthorities. Motlon sustained Ly sote of commaadant of post at
Austin, slating that he received from Major Gen'l Magruder, an order to take
charge of, and detain tbe applicants, hy erder of Lient. Gena’l Smith, Command-
ing T. M. D.; srid order being issued in conformity with n receat act of Con-
wreas, providing for a suspension of the writ of habess corpus; aleo, by sn af-
fidavit of anid post commandnnt, stating, in substance, what weas atated in his
note addressed to the Court; also, by an affidavit of Major Guy M.
Bryan, A. A, G, to Lt Gen. H. K. Smith, that Maj. Gen. Magruder
was directed by Lieut. Gen. Smith, in Oclober, 1863, to hold and detain the ap-
plicanta, upoa representations made by sald Gen. Magruder to Gen. Smith ; ai-
80, by a letter to Col. Cone, from Edmund P. Turaer, of the stafl’ of Maj. Gen.
Magruder, stating that he wes instructed by Gen'l Magruder to way, that he
wished it to be represented to the Court, that in directing the commanding offi-
cer AL Anstin, te Jotrin the applicants, e acted under tho law of Congress, and
in accordance with the order of the Lieut. General commanding thie Depart-
ment, [feld, that e evidence is not legally sufficient to estahlish tho frct,
that the applicants are detained hy order of the General commanding the Trans-
Miga. Depertment.

Uoder the provisions of the act of Congreas, suspending the writ of habeas cor-
pus, the preper evidence, that a party has been arrosted hy order of the President,
Necratary of War, or the General officer commanding thoe Trans-Miss. Dept., ig
the ceriMicato, under oath, of the officer having charge of any one go detained,
Liint guch person is 8o detained by him, a8 a prisoner, under his authority.

11 scems hat other evideace may be offered, to estahlish the fact that & parly
I8 detained by such authority.



18

Pending trial, applicants submitted a statement under oath, that thoy are in-
formed that thia Court will order their discharge from their present custody ;
that the post commandant nt Austin intends to re-arrest them, 28 soon as they
are discharged by the Oourt, in obedience to orders which had already been
shown to the Court; and asked the interposition of the Court to protect.them
against an intended unlawful arrest. Zeld, that these facts do mot warrant
the interposition of the Court.

Under the late act of Congress, suspending the writ of habeas corpus, the
General commanding T. M. D., has the right to izsae an order to arrest and de-
tain parties charged with the offences enumerated in the statute, and it would
lse the duty of the Oourt to respect it.

Tried before tho Supreme Court,
John Iancock, for applicants.
C. L. Robards, Horace Cone, and Spencer Ford, for respondent.
Baty, J., delivered the opinion of the Court.
Applicants discharged.



AUSTIN TERM, 1864.

EX PARTE LEOPOLD ZALINSKA.

Applicant petitiooed for the writ of Habeas Corpus, on the 30th day of Sep-
tember, 1864, nlleging that he was illegally restrained of his liherty, by Cupt.
Lev Sutherland, Provost Marshal. Respondent made his return to said writ on
the 3rd dey of October, and claimed to hold applicant, as a conseript, liahle o
do military duty under the C. 8. comacript law. On the trial of ‘he cause,
Frank 8wetzo testified, that himeelf and applicant were born io the same towa,
in Prussian Poland, where they both lived until some ten years ago, whon they
immigrated to this State, and have lived here continuously up 1o the presout
time ; that it was customary in Prussian Poland, for tlie priest er clerk:
of court lo record Uie births of children born in the country ; that witness and
applicant, at the tiwe of their immigration, procured cestificates of such records
respectively ; and that according to these, witness was born in the year 1813,
(mf not recollect the month) and applicant in July, 1814; that he had kept
said certificates until about six years ago, when hae lost them. He did sot know
whnt officer gave them tha certificates, whether n clerk or judge, nor tlie names
signed to them, nor the date, nor eny word or words therein, excepl those con-
cerning the date of his owsn birth and that of applicant. He looked at suid
certificates about six monthe before they were loat, but he had no motive for 50
doing. Another witness testified that it was customery to record the
births of children in Prussizn Peland ; that {t wns nsual for emigrants, before
leaving there, to procure certificates of their ages; that Frank Swetzo is » man
of good character and veracity., Feld, that the evidenco ia insufficient to
prove at what time applicant became fifty years of age,

Quere? I8 & party liable to perform military service, under tlie conseript
laws, who, though not lifty years of age et the time of tho passage of the act of
February 17th, 1864, becomes 8o prior to his enrollment ?

Appeal from the judgment of the Hou. Joux H. Duncax, Judge of the 4th
District, sitting in Chambers, st San Antonio.

Patrick § Prior, for eppellaat. /

Alttorney General, for appellee. :

Rosarrs, C. J., delivered the opinion of the Court.

Judgment affirmed.
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EX PARTE WILLIAM A. WINNARD.

On the 5th day of September, 1864, applicant petitioned for the writ of Ha-
beas Corpus, alleging that he was illegally restrained of hig liberty, by ™. J.
Moore, enrolling officer for Nacogdoches County. Writ issued SBeptember &th.
Respondent, in his return, claimed to hold applicant as a deserter from conscrip-
tion, aod subject Lo orders. Applicant was enrolled June 28th; he is 43 years
of age. Respondent permitted him to remain at home, pendiog his application
for a detail, as a blacksmith ; which application was refused hy Gen. Greer, C.
B. G, T. M. D.; and an order endorsed thercon, ordering applicant to camp of
iostruction, without delag. Ou the 27th of Augnst, in obedience to said order,
respondent ordered applicant to report tor duty, to Col. D. B. Martin, C. C. D.
T., at Rusk, within ten days: applicant disobeyed said order. Applicant was
elected to the office of Justice of the Peace, on the 1st day of August. 1feld,
that the enrollmeat of applicant placed him in the military service of the Coa-
federate States, as part of the army, subject to the orders of its officers ; and
that ‘his election to the office of Justice of the I’eace, after such enrollment,
does not constitute an exemption from such service.

Art, 180, Code of Criminal Procedure, is an authoritative injunction, upon
the Judicinry, by the Legisiature, not to discharge auy one who is held by vir-
tue of any legal engugement or enlistment io the army, or who, being rightfully
subject to the rules and articles of war, is confined by any one legally acting
under the authority thereof.

Art. 180, Code of Oriminal Procedure, presupposes the right to make the in-
quiry by the writ of habeas corpus, and also to ascertain the facts which may
constitute the legality or illegnlity of the restraint.

Under the laws of conscription, a legal enrollment is that which places a
person in Lhe military service of the Confederate States,

The transition from the walks of civil life, to the position of a soldier, is very
sreat; and the facts which determine the chnnge in a person’s political status
from a citizen, out of military service to & soldier id it, should bu of a certain,
definite character, calculated to put him upon his guard 48 to his new respon-
sibilities.

Under the conscript laws, the enrollment of o person liable to military ser-
vice, determines his status, as a soldier, in the army of the Confederato States ;
and subjects him to the orders of the military authorities, and the rules and ar-
ticles of war.

" The enrollment prescribed by the laws of conscription, is itself a species of
muster, in which the party's name and personal description are placed on the
roll by ao officer.

An oath is not necessary to fix upon any one the character of a soldier, un-
der our forced system, nor even in voluntary enlistments, when it is evidenced
by other facts.

Under the exemption laws, & party to avail himself of an exemption to which
be is entitled, must claim it.

The act of Congress of February 17th, 1864, does mot, of itself, change the
status of a civilian to thas of a soldier, and subject him to the rules and arti-
cles of war.

Bx parte F. H. Coupland, page 5, cited and affirmed.

The proclamation issued by the Governor, on the 3d day of June, 1864, in
obedience to the Joint Resolution of the Legislature, of May 28th, 1864, may
be regarded as a certificate in behalf of each and every officer of the State.

ln governments where there is an established divieion of powers, it is pre-
supposed, in their creation, that no one power is competent to absorb the
others.

In the formation of the State and Confederate Governments, it was contem-
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plated thut the two should hearmoniously co-exist, as long as the gystem of go-
vornment remained unchanged by the peopls, who made botls, and delegated to
thiein thelr separate or concurrent powers.

The co-existence of oue department or goverament, with it peculiar exclu-
give aud necessary rights, duties and powers, imposer upon every other depart-
ment aml government, a limilation upon the extent to which the general dele-
galed powers of eaeh can e exercised, though nono he etherwiso espressed.

Each department of government, and each goverdment, in our syatem, must
he confined within the scope of its delegated authority, and the pewers of each,
whent questionad, can he inquired into,

Congress has no authority to pass a law conseribing the officers of & Stale.

The Joint Resolution of the Legislature, does not assert the right of the State
Governnmest to take o goldier, reghlarly eurolled, from the control of the Con-
federrto Siates, and retain hini ag a civil officer.

Wherein the State and Confederate Governments have concurrent powers, the
om=i to which the jurisdiction first attaches has preference, and the other must
yieid,

Appeal from the Judgment of the Hon. RicEArp S. WaLEER, Judge of the
bth Judicial District, sitting in Chambers, at Nacogdoches.

A. Clark, for appellant.
Attorney General, for appellee.

Ronenrra, C. J., delivered the opinion of the Court, and cited the fol-
lowing nutborilles : Acts of Qonscription and of Exemption, 0. S. Congress;
ex parta . F. Couplund; Williamson v. Berry, 8th Howardq, 640 ; Elliot v.
Plersol, 1 Petors, 328, 310; Jones v. Perry, 10 Yerger, 59 ; Holden v. James,
Adm'r,, 11th Mass.,, 396; The State v. Fleming, et, al.,, 7 Humph. 163 ; Dred
Scott v, Sumford, 19th Howard ; Taylor v. Porter, 4 Hill, N. Y. R., 146 ; Fletch-
er v. Peck, 8 Cranch, 87 ; Bennetl v. Boggs, 1at Baldwin, T4 ; 1st Kent's Com,,
488; Justice Chase's opinion, Calder v; Bull, 3 Dall,, 386 ; Bowman v. Middle-
ton, 1 Bays 8. O. Rep., 262 ; Bonapurte v. The Oamden & Aniboy R. R. Co., 1
Baldwin, C. C. Rep., 223; Smiuve Qom., 261 to 300 ; Tahalitants of Medford
v. Learoed, 1Gth Mass,, 315 ; Shelby v. Bacon, 10th Howard, 5a.

Judgment affirmed.
Meorg, J., did not sit in this case.

EX PARTE JOHN LUSCHER.

Applicant, a native of Switzerland, came to this country in Decemlier, 1@60,
for the purpose of looking ut it; intending to remaln, if he liked {t; has been
in the covntry ever slnce. Socou after his arrival bere, he declared that he did
not like the country ; that it was too dry; he should roturn Lo Bwitzerland, but
wag prevenled from doing 8o, on account of the blockade. Ho further de-
clared that he bad made, or was making, preparations to return to his nativa
country, by way of Matamaros, but was paid for his labor in Confederate mo-
ney ; ant not heing ablo to use it, he could not carry his intentions into effsct ;
that hie had written n letter to his parents in Switzerland, in which he stated
that he should return as soon as circumstances would permit. Applicant bad
gaid, before and since the war, that he would retura to Switzerland ; applicant

D
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Irad acquired no property , had not voted in this country, nor declared his in-
tention to become a citizen of the United or Confederate States; wes unmar-
ried ; bad been employed as a teamster; was thirty-one yoars of age; was de-
tained in custody Ly Ospt. F. R. Frankel, Eorolling Officer of Bexar County, as
a conscript. Writ issued 2d September, 1864, The Judge, before whom he
was tried, held that applicant had failed to prove alienage, as alleged in his pe-
tition, and remanded biw to the custody of the Enrolling Oficer. Ifeid, that
this does not present such a case as would enable this Court to conclude that
the Judge had decided erroneously.

A foreigner, coming to this country in 1860, with the intention. of making it
his home, and remaining here, in the same locality, nearly four years, following
the ordinary avocations suitable to his condition, wounld find it bard to.induce
the belief that he had not estcblished a nesidence, within the meaning of the
couscript law, by his declaration of intention to go back to the place of his
nativity, without taking any ostensible steps to put that intention into execu-
tion.

Appeal from the Judgment of the Hon. Jomn H. Duxcaw, sitting in Cham-
bers, in Bexar.
W. B. Leigh, for appellant.
Attorney (eneral, for appellce,
Roserts, C. J., delivered the opinien of the Court.
Judgment afirmed.

EX PARTE ABRAHAM MAYER.

Applicant, previous to the 4th day of June, 1863, was enlisted as a soldier in
the army of the Confederate States, for the term of three ycars. On that day,
he offered a substitute, who was fifty yeara of age, and, on examination, being
found capable, was received, and applicant discharged. On the 3d day of
March, 1864, applicant was enrolled by the Enrolling Officer for Panola Coun-
ty, and ordered to report to the commandant of a camp of instruction. On the
12th of March, applicant sued out a writ of Habeas Corpus, and prayed for a
discharge, on the ground that he had furnished a substitute. Jfeld, that appli-
cant was llable to military service, notwitbstanding he had furnished a substi-
tute.

There are two limitations imposed on the legislative power: the first arises
from the power of construction, and is vested in the Courts, and applied to
written law of all kinds, when the laws are amkiguous or contradictory ; the
second is, the restrictions imposed by the Constitution, and which the judiciary
must enforce.

If the legislative power is restricted, it must be exercised in subordination to
the restriction ; if it is without qualification of any kind, the power of legisla-
tion is co-extensive with the power of the grant.

The power to raise armies is conferred in express terms by the Constitution
of the Confederate Statcs ; but who shall cornpose the army, or how it sball be
raised, or what number shall constitute it, must,to a great extent, be left to the
wisdom and discretion of Congress.

The object of such a grant was to confer a real und substantial power, and
its vxercise is not to be restrained by any rules which are merely technical, and
which are applicable as such, to questions affecting rights af property, or con-



23

tracts relating to property, or arising by implication from legislative action :
the grant must receive such interpretation as will accomplish the object intend-
ed by the framers of the Constitution, so far as it can be ascertained.

The power to raise armies must not he so construed as that its use, if cxer-
cised, might result in the destruction of the State Governments; or, that would
impair any right over which Congress has no power to legislate; or, that would
render the Confederate States unable to give that protection to the States to
which they are entitled, and may demand under the guarantees of the Consti-
tution.

The presumption is net to be indulged, that Congress has transcended or per-
verted its authority, in enacting a law under the power conferred to raise ar-
mies ; it must be a clear case of the violation of the Constitution, that will
warrant the interference of the Courts.

The contracts designed to be protected by the Constitution are, 1st, contracts
by which private rights of property are vested ; 2d, in the term contract is not
included rights growing out of regulations of the government, relating to pub-
lic policy, or to statutes giving privileges or granting exemptions; these
rights are in the nature of legislation, and not of compact, and dependent on
the discretion of the legislature.

There is nothing in the Constitution of the Confederate States, which pro-
bibits Oongresa from vielating the obligation of contracts, though such a right
i8 denied to the States.

The repeal of the law allowing substitutes, nnd making the principal liable
tso military duty, is not a violaltlon of the Constitution of the Cenfederate

tates.

Congress has no power to pass ez post facto lews, but the Courts have uni-
formly construed this power to relate to criminal legislation only,

The government, under the exemption laws, is not a party to the contract be-
tween the principal and his substitute ; nor can it be implied from the language
of the statute, that such contracte were contemplated by the law.makers, or
that the government would incur any liability beyond the obligation to pay the
substitute what was paid to any other soldier for like services.

Ap long ey the law of exemption by substitution remained in force, the rights
it conferred, were to be held and enjoyed, subject to Lhe future action of Con-
gress ; and it is not to be aupposed tbat the goverament intended to part with
the right to control Lhe subject in the {utute.

Though there may be a moral obligation to provids for ¢cases of hardship,
yet the Courts have ever held, that a moral obligation, only, is not a grouad
for its enforcement, a8 a legal right.

Appeal from the Judgment of tke Hon. Ricstarp S, WALKER, Judge of the 5th
District, sfiting in Chambers, at Nacogdoches.

Donly & Anderson, and W. R. Poag, for appellant.

Morrie & Casey, for appellee,

Rewves, J., delivered the opinion of the Court, aud cited Evaus v. Eaton,
Peters C, C. R., 337 ; Fletcher v. Peck, 6 Cranch, 136 ; Dartmouth College case,
4 Wheaton, 519; Butler, et, al. v. The Stute of Pennsylvania, 10tk Howard,
416; lsl Kent, 463; 10th Howard, 402 ; 4th Barr, 61 ; 6th Sergeant & Rawls,
322; Commontvealth v. Bird, 12 Mass., 443.

Judgment affirmed.

Moogg, J., did not sit in this cage.
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EX PARTE SAMUEL BLUMER.

The applicant is a native of Glarus, in the Republic of Switzerland ; he came
to Texas, on buciness, in 1854, and remained here a few months, wheun ha re-
turned again to his native home in Switzerland ; a portion of the timo he was
in Texas, he worked a3 & day laborer for R. tl. Peck, nt the butcher business.
In December, 1858, be aguin left home to come to Texas, traveling by way of
Paris, Havre—passing through New York on the 7ih dany of June, 1859 —and
New Orleans, stopping at these and other places, and arriving in Texas on the
24th day of Junc, 1861. He was slck when be reached bere, and remained in
bad health for about two years, able to work a mouth or two, and then sick for
A month or two, and did work when able to do so. Since be recovered his
health, be has performed manual labor for different persons for pay, such as
splitting rails, butchering, and working on a farm, nnd following the ordinary
avocitious of the coantry ; and wns so employed at the time of his enrollmnent.
Un his arvival in Tezas, be 8uid he bad not come to make this hiz home, and
declared his intention not to remain in Toxay, but to return again to Switzer-
land, as soon as he recovered his health sufficiently to travel, and got money
enough. Sinco he recovered his health,in 1863, he has been destitute of means,
and has coantinuously and often expressed his determination to leave Texas,
aad to return to his native home to live, as soon as he earned money enoungh to
defray his expenses in travelling from here there; but never stated any partie-
ular time when he would start, nor bas he, since his return to Texas, ever put
himself in motion to leave. the State, or maaifested, by any act done, an imme-
diate intention to start at any time, during that time. He has never declaved
his intention to become a citizen of the Confederate States ; has never voted at
any election, but bas, at all times, refused to take any partin elections, alleg-
ing, as a reagon therefor, that he was not a citizen of the country. He hag pe-
ver purchased property bere, or invested money in business; heis a single man,
and is thirty-two years old. He wns enrolled as a conscript, on the 2d day of
July, 1864. Writ issued August 13th. ZXeld, that the applicant is not such a
resident of the Confederate States, within the meaning of the conscript laws,
a8 to render him liable to military service under those laws.

The laws of conscription embrace all white men of the age of the applicant,
“ who ars residents of the Confederate States.”

The word resident is ordinarily used to designate persons in a particular lo-
cality, a8 of a city, town or couaty.

The word “ residents,” in the conscript laws, is used to designate a class
within the whole limits of the government.

The term ‘' residents,” as used in the conscript laws, includes not only citi-
zens, native and naturalized, but also forelgners whose residence in this country
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has been such as to attach to them a national character, as members of so-
ciety. )

The inhabitants, as distinguished from citizens, are strangers who are per-
mitted to settle and stay in the country : bound by their residence to the soci-
ety ; they are subject to the laws of the State, while they reside here, and they
are obliged to defend it. Such are the foreigners intended to be embraced by
the term “ residents,” used in the conscript laws.

Such a residence, it is believed, will generally be found to correspond with
what is meant by domicil, a8 it i3 now understood and adjudged by the Courts
of England and America.

An act of Congress ouglht never to be construed to violate the law of nations,
if any other possible construction remaias.

The rule adopted by the President, thit foreigners, not domiciled in tbe Coan-
federate States, sre not liable to enrollment, is in harmony with the law of na-
tions; is based upen an undoubted and recognized right, and is one of certainty
and safety.

The order from the Head Quarters, Bureau of Conscription, T. M. D., of date
April 9, 1864, subsequent to the passage of the act of February 17th, 1864,
which retains the same designating word ‘ residents,” cannot be held as evi-
dence of the construction by the President originally, or of Congress at any
time.

The domicil of birth remaing a party's domicil until & new one is acquired.

A person being at a place, is prima facie evidence that he is domiciled there,
and it lies upon him to rebut that presumption, when the place of his dowicil
is brought in guestion.

This presumption may be rebutted by the party showing that the facts con-
nected with his residence, are not inconsistent with a bona fide intention, on bis
part, of not making the place of residence his domicil, or of retaining his for-
mer domicil.

Declarations of a party’s intention in relation to his domicil, are admissible
as part of the res gestee.

Such declarations are to be credited when not unreasonable in themselves,
not inconsistént with other facts, and not under circumstances creating sugpi-
cion of insincerity,

In most cases of domicil, the question of intenuion is made to depenu upon
declarations, in proportion as they tend to explain, and are not inconsistent
with the other facts,

When it is once estahlishea, tnel a foreigner has finally abandoned his
domicil of origin, for the purpose ot settling here, and does arrive and fix bis
abode here, bis frequent removals from one place to another would not prevent
hie domiciliation in this country ; aud any declarations thut be might make af-
terwarda of  his intention to return to his native home, would amoun$ to noth-
ing, unless accompanied by the act of returning, or something tantamount
thereto.

Ex parte John Luscher, page 21, ¢ited aud allirmed.

Sickness and pecusiary destitution may nrusist other facts in rebutting the
]‘;n'ma facie evidence arigiug from a purly’s being in a country, ia a questién of

omicil.

A general residence might be acquired by lapse of time, from an accidental
detention, continued by the misfortune and necessities of a party.

Appenl from the Judgment of Hon. Jaurs 1. BeLL, Associate Justice of the
Supreme Court, sitling in Ohambers, at Austin,

M. Ii. Bowess, for appellant.

Roburds & Morris, for appellee.

Rozenrs, C. J., delivered the opinion of the Court, and cited the following
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authoritiea: Valtlel, pnge 160, sec. 212, 218, 219, p. 160-1-2 ; Bruce v. Bruce,
2d Bos & Tuller, 229, and note ; The Venus, 8th Cranch, 279 ; Story’s Conflict
of Laws, sec. 48, 49, 53, &c.; 1st Binney, 350, and note ; EBonis v. Smith, 14th
Howard, 428; Ex parte Thompson, 1 Wend., 46; Read v. Drake, decided by
Judge W. P. Hill, in November, 1864 ; Remarks of Sec'y Marcy in the Koszta
case, in Messages and Pub. Dec., 1854-5, part I, page 40~45; Murray v. The
Charming Retsy, 1 & 2 Cranch, 143; Wheaton’s Elements of International
Law, 570 and 394 to 405 : 1 Black. Com., 366 ; Kilburo v. Beunett, |3 Metcalf,
20; Thorndike v. City of Boston, 1 Met., 24%; 8 Louisiana, 337 ; 8 Pickering,
176 ; 5 Greenleaf, 266 ; Horne v. Hornoe, 9 Iredell Law 1., 108 ; Lewch v. Pillsbu-
ry, 15 New Humpshire, 138 ; Lancuvelle v, Anderson, Eng. Com. L. & Equity R.,
22, G411 2d Maine, 212 and 420, and 354 ; Putnam v. Johunson, 10 Mass., 499 ;
Green v. Windham, 13 Maine, 228 ; Ex parte John Luscher, decided at Austin
Term, 1864 ; Bempde v. Johnston, 3 Vesey, p. 302 ; Hoskins v. Matthcws, 36
Eog. Law and Kquity R., 532; Jobnson v. Beatie, 10 Clark aed Fin,,
139 ; Elhers v, United Ins, Co., 16 Johng, 133 ; Brown v, Saith, 11 Eog. Com. L.,
and Equity R., 9.
Judgment reversed, and applicant discharged.

Mooke, J., did not sit in this case.

LX PARTE JOHN C. FRENCH.

On the 21st day of July, 1864, applicant received o certificate from
the Board of Medical Examiners, that he was unable to perform mil-
itary duty, by reason of plysical disability ; and was recommended to
be exempt from field or staft duty; cerlificate approved by Enrolling
Officer ot 1st Congressional District. In November, 1864, applicant was
re-examined dy the Medical Board, and declared fit for service in the field:
Writ issued 17th January, 1865. Respondent claimed to hold applicant as a
regularly eurolled conscript, liable to military duty, under the Confederate
States conscript law. On trial, evidence was overwhelming as to the physical
disability of applicant to do military duty in the field. 1leld, that the re-exam-
ination was without authority, and that the applicant was eatitled to his dis-
charge under the first certificate.

Tle legal operative effect of a certificate of permanent disability, given under
the act of Congress, entitled “An act to establish places of rendezvous for the
examination of enrolled men,” approved Oct. 11th, 1862, and in pursuance of
General Orders, No. 82, of the Adjutant and Inspector General, dated Nov. 3d,
1862, was to exempt the party holding such a certificate, from future examina-
tion, unless specially ordered by the Board of Medical Examiners.

A party holding a certificate of decided and permanent disability, given in
pursuance of General Orders No. 26, s. 7,of A. & I. G., Richmond, dated
11th Mazrch, 1864, is exempted from further molestation by enrolling officers,
unless otherwise ordered from the Bureau of Conscription.

Special Order, No. 47, of Lt. Gen. Smith, dated March 19th, 1864, relates to
persons who are found alile to do Jduty in any of the staff departments, but does
not apply to persons found unfit, on account of permanent disahility, to do ei-
ther staff or field duty.

If a party has been once examined, after the date of thia order, and found
unable to do duty, either in the field or on the staff, and exempt on uccount of
permaneat disability, the board has no authority, under this order, to make &
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re-oxamination, and the party must be hald to bo exempl, under General Or-
der, No. 26. A. & L. G, dated March 11th, 18G4, until some further autbority
be showan for his enrollment.

Appllcany wasz President of the Sun Antoulo and M. G. R. R. Oo.; the road
wag destroyed by order of the military authorities, December 10th, 1883, and
has not since heen robuilt. //eld, that, for thia cause, npplicaut is not entitled
to ap exemption.

The office of president of a railread company, ie not alone a ground for ex-
emption ; but the company, of which a party, claiming an exemption as presi-
dent, must be engaged in tranaporiation for Lhe government, in order o render
him exempt.

The act of the officer by whose order a railroad ia destroyed, crunot be con-
sidered, on the rprestion of exemption of its oflicers,

The law granting an exemption in suchcages, ceases to apply when the cause
ceases to exist.

Appeal from the Judgment of the Hon. Jyo. H. Doxcan, Judge of the 4th
District, sitting i Qhambers, at San Antonio.
1. 4. § tfeo. W. Puschal, for appellant.
Attorney Gencral, for appellee.
Rekvis, J., delivered the opinion of the Court.
Judgmeent reversed and applicant dischurged.

EX PARTE JAMES A. FOSTER.

The Knrolling Oficer of Travis Connty, on the 22¢ day of September, 1862,
ndmiuistered to the applicant the vath nsually wdminiatered to coascripts, on
awearing them into the C. S, nrmwy; and placed the name and deseriptive list
of npplleant on his book of enrallment, which was done without the consent of
applicant, he being, at that time, o journeyman printer, actually employed in
printing o newspaper. A shorl Uime Lhereafter, the said enrolling officer gave
applicant a furlough as such journeyman printer, oo the application of D. Rich-
ardson, the proprietor of the State Gazette, a newspaper published at Austin.
Applicant continued to work in the Gazette office, until the 19tk of September,
1864, when be quit that employment volunterily, baving accepted the appoint-
ment of Deputy Clerk of the District Court of Travis County. His appoint-
ment thereto dnted Septomber 17th, 1864, @n the 22d dny of September, 18G4,
the Enrolling Officer of Travis Osunty assumed contral over the applicast, as &
congeript, regulerly enrolled on the 22d Septomber, 1862, ag above stated, and
held him in custody as nuch. Writ isaned 22d September, 1864, Jleld, that
al the time of e alleged enroilment, applicant was, unless he waived lis pri-

*The urdera referred tn in 1his opiuion, ara the fullowlng : Gen. Order, No. 26, ecotion 7,
from the Adjutant and Inspretor Geoernl's Oflce, Richnond, March 11th, 1864 ; Specia? Or.
der, No. 67, Head @unrters Trans-Mississippi Department, Shrevepart, March 1Mth, 1864 ;
Circular tu Conseript Oflcors, dated Becamber 22d, 1861, {rom Head Quarters, Buresu of
Conneription, D. ‘I M.; Cenernl Orders, No. 82, Adjutant and Inapeciar Genarel's Oflice,
Itichmand, Kevember 3d, 1862 ; Inatructione of the Bureau of Cumcrruion, wt Richmond, of
dnte June 23d, 1A63. Juatlce Rervee, in deliverlog the opinion of tho Court, rumarks : * ive
have felt aonie difticulty in disposing of the caeg, an this grouad, ag thero may be other regu.
Iattonn to which wa have aut bad accesn: and deem it propur to ey, that the queation fe dech-
drd ou the ordars nnd reguliivns used un the trinl befuro the Distrlet Judge, and lound in the
record,”  |HeroaTen.
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vilege, legully esempt from ililery service, as a jonrneyman printer actually
employed in printing o newspaper; and as long as he remnined so exempted,
the enrolling eflicer hiad no awthority to enroll him, without his consent.

The acceptance by applicant, under these circumstances, of a furleugh, can-
not be held u waiver of his right to .an exemption.

Although denuty clerks may aot be embraced in, or exempted by, the terms
of the law of Cougress, and of the Governor's proclamation declaring all the
officers of the State necessary for the administration of it3 laws ; and although
they may be liable to service, under the law ; yet the President may have de-
clined to call them out, or have exempted them, if he saw fit to do so. 1f he
bas declined to call them out, or has exemptcd them, they cancot legally or
properly be enrdiled.

On the 20tk day of August, 1864, orders were issued from the Ilead Quarters
of the Conscript Service, District of Texas, directiog enrolling oflicers not to
enroll deputy clerks, who had not been, at aoy time previous to their uppoint-
ment, enrolled. //¢ld, that the applicant was embraced in these orders; and
the enrolling oflicer, acting under the same, lad no authority to go behind
them and enroll the applicant, upon the ground of his liubility under the law.

*Quere? I8 the position of Deputy District Clerk an office, under Lhe Con-
stitution and luws of the State?

Appesl from the Judgment of the Hon. A. D. McGinnis, sitting in Chambers,
at Austin,

N. . Shelley and M. /. Bowers, for appellant.

Robards § Morris, lor appellee,

Moore, J., delivered the opinion of the Court.

Judgment reversed, and applicant discharged,

EX PARTE J. W. AINSWORTH.

On the 17th October, 1864, applicant petitiened the District Court for Trini-
ty County, for the writ of Habeas Cerpus, stating that he, heing in the military
service of the Confederate States, bad, on or about the 28th day of Juane, 1862,
offered a substitute fifty-one years old ; that the substitute was received, sad
bimself discharged from said military service ; thet notwithstanding said dis-
charge, he is illegally restrained of his liberty by one Col. D. 8. Terry. The
writ wag refused in the Court helow, on the ground that the petition did not
disclose facty sufficient to eutitle the applicunt to the writ. J/eld, that an

appesal to thia Court will not lie from the refusal of the Distriel Court to grant
the writ.

“In this enuse, npplicant claimed to be exempt from wilitary serviee, by reasun of bis hold-
ing the office of Deputy District Clerk.  The counsel for reapondent insiated, that tho position
of "Deputy District Blurk i not, properly apeaking, an.office uader the Conntitation nnd lswa
of the State; and, consoguently, the nppﬂcnul is not theroby oxempt from liabiiity to military
snrvice,  Hut the Court having beld, that the envolling olficer could nut go behind the- arder
from tha Hend Quartors, (onscript 8ervice, Distrlet of 1exaa, dated August (0th, 1854, di-
recting onrolling otlicera not to interfere with deputy clorks, who were. appointed proviens to
thuir cnroliment, it rezarded the gueation ne vol neewsaarnily involved inthe decluiun of the
case, and declined oxjressing un opinion upon it.

Juatice Mourg, in bis opinion, remarked: "] fael, however, {ree to sny fur myaclf, i the
ciueatinn wag praperly before the Court, [ whould Lo coustrained tu hold the lsw udvorsely to
the applicunt,” [Kurmm-;n.j
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Ao appee! muy be taken by tLe applicant where the Courl or Judge hay de-
cided agaiust the application for a writ of habeas corpus, that g, after & (risl;
but the statute minkes no provision for an eppeal, it the writ be denied.

If the gronoda discioged, on an appliestion tor a writ of habeas corpus, are
suflicient, the action of this Courtin dismissing the appeal, is not conalusive, Itis
only oo alter a hearing in the Court helow, upon thu facts and law nrising upon
the record, and uot when the oppeal is fram the refusnal to grant the writ.

After indictent, ws in Art 125, Code of Criminal U'rocedure, appllention for
the wril must Lo made to the Judge of the District in which tho indictment
wazs found,

The writ of habeas corpuy is ono o right; bl il is not grantable of courae:
and cauga wnst be shown, supported by ontl, in accordance with Lhe statute.
I it be appurent that the applicant is not entitled Lo any relief, the Judge may
refuge to award ilte writ; and hiy action cannot be revised on appeal,

Under our alatute, the wric onght not to he refused, exvepl in a clear case.

Tho case of Fx Purie Abraham Mayor, page 22, cited and aflirmeil,

Appeal from Trinity, Tried below, before the Hon. C. L. CLEAVELAND.

J. W. dinsworth, for himself,

Attorncy Genernty for appellee.

Regves, J,, delivered the opinion of the Gourt, and ciled the follewing au-
thorities : Ingersoll on Haueas Corpus, 33, ond authorilies there referred to ;
Kx parte Lgwrence, 5 Binm, 304; Crispie v. Jones, 3d Serg't & Rawls, 167
Arts. 126, 122, 131, Code Criminal Procedure.

Appeal dismissed,

X PARTE THOMAS F. HUDSON.

The upplicant, on Lhe 20th of April, 1863, received u certiflcale of exemption
from military gervico, fromn the Enrotling Ufficer of Burleaen County, us a stock
raiser, vudor the act of Congress of Oclober 11th, 1862. There was an aniry on
the bocks of the enrolling olficer, of the above dale, conlaining the narnse, de-
acription, and occupation of wpplicant. Oa or sboul the 23th or 20th ol July,
1864, the enroiling officer sent applicant a wrilten order, to repork Lo Lhe camp
of ingtruction near Houatou, in tive days, which order applicant.diaobeyed, On
the Ist of' August, 1364, applicant wes elected to the oflice of Justive of the
Peace, awd duly qualificd a¢ such.  Writ issued Nov. 8th, 1861, /e, that ap-
plicant must Lo discharged lrom the costedy of th. ewrolling officer.

A certificate from an enrolliug officer, certifying Lhnt & party 18 exempt from
nailitary duty as a #tock raiser, is an ubaolute exvmption under the act of Con-
gress of October 1lth, 1862; and a purly, holding such a certilicnte, is quali-
fied to be elected to, and hold office under the State.

Ex parte Fester, page 27, cited and aflirmed.

A writlen notice, stunding alone, as a single act, sent by an cnrolling/ofﬁcer
to a party, to report to a camp of instruction—the party not having been regu-
larly eurolied—no authority having been exercised over him as a conseript,—
nor attempted to be exercised, nor sny nolice given him of the assumption of
any such authority—is not suflicient to change the status of a citizen to that
of a soldier.*

The election of a party to the office of Justice of the Peace, prior o his en-
roilment as a conseript, constitutes an exemption from military service.

*See Ex Parte W, A, Winnard, page 20.
B
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Appeal from Burleson, Tried below, beforc the Hon, Jamgs E. Sueraxp
J. D. Giddings, for appellant.
Attorney General, for appellee.
Rouerts, C. J., delivered the opinion of the Court.
Judgment reversed and applicant discharged.

EX PARTE A. P, WILEY.

Applicant petitioned the Hon. J. A. Bakrr, Judge of the 7th Judicial District,
on the 25th of May, 1864, far the wrlt of Habeas Corpus, alleginz that he wux
illogaliy restrained of his liberty by J. M. Gury, Enroliing Officer, Walker Coun-
ty, without ray writ, order or process for so doing: respondent claimed to bold
applicant u8 a conscript. Applicant insisted that ho was not liable to conscrip-
tion, for the reason, that he was retuined in the wilitary servico of the State,
by virtue of the act of the Legislature of Decembes 16th, 1883, On the trial
of the cnuse, applicant was remanded to the custodv of the respondent to this
writ, snd uotice of appeal given. On the 9th day of August, 1864, applicant
again petitioned the same authority, for the writ of hsbeas corpus, alleglng
that he was illegally restrained of bhis liberty by Capt. S. M. Drake, Cowemand-
ant of Cuinp Greer, Harris County, without any order, writ, or process, as far
a8 applicant was informed, upon diligentinquiry made. Respoudent to the second
writ, in his returs, said, he held applicant in cusiody, 88 & pérson owing milita-
ry service, under the canscript lows of the Confederato $tates, as Commandant
of Camp Greer,—~s camp for the instruction of cooscripts. QOn the hear-
ing of the second application, applicant filed an affidavit stating Lbat, or
the 26th of Muay, 1864, be wad adjudged .linble to wmilitary service, by
Jas. A. Daker, Judge of* the 7th Judicial District, who refused to com-
mit bim to the cusiody of the law, pending wn appeal to the Supreme
Court, of which he then gave natice; and the Fnrolling Officer of Walker
Couaty, before the expiration of twenty dags from anid decision, gent him (v
Col. Kirby, tie enrolling officer for the third Cengressional District, sinco
which time, he bas remained under the control and restraint of the conseript
officer of the Western District of Texas; and bo would have executed said ap-
peal bond, if be had knnwn that be could have been cominitted to the custody
of the law, pending snid nppea!l—and baving since learned tuat the Judgo af-
terwards came to the opinion that appiitant, and others eimilarly disposed of
by him, about the same time, ought to be committed to the custody of the law
pending said appeal, be now desires to avail himself of the privilege of which the
former ruling of the Judge deprived him. Upon this showing, the Judge or.
dered thut the applicant be committed to the custody of the Sheriff of \Walker
County, pendine said appeal, provided he executed his appeal bond in said case
to the satigfaction of the Clerk of the District Court of Walker County, within
five days from tho date of tho hearing of this application. And the Clerk of
the District Court of Walker County was directed to add these proceeditgs in
the transcript of said appesl case, a3 a part of the record of the Supreme
Court.  Whereupon the applicant exccuted his appeal bond, on tho 1st day of
September, 1864, and prosecuted bis appeal from the judgment on the first ap-
plicatien. FHleld, that applicant, at the time he applied for the first writ of ha-
beas corpus, was liable to service io thie army of the Confedernte States, aud
that all the proceedings subsequent to the judgment upon the first writ of ha-
beae corpus, were irregular and unauthorized.

The 4th section of the act of the legislalure, of December 16th, 1863, ‘ to
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provide for the defonce of the State,” expressly prohibits the enrollment or
clugsification among the militia, of persons liable to service in the army of the
Confederate States.

When on the trial of 8 habers corpus case, judgment has been rendared, and
all tho papera pertainiug thereto have been filed with tho clerk, by the judge,
he cannol, at any time afierwards, alter or modify his judgment.

Tue failure of & party to perfect an appeal, hecause of an srroneons rnling
of the Court, is no reason for permitting bim to do 8o at an improper timg, or
in an Improper manner,

Art, 718, Code of Oriminal Procedure, does not aequire an appeal bond to
give this Court jurisdiction in cases of appeal, on upplications for the writ of
habeas corpus.

The custody of an applicant for the writ of habeas corpus, when his body e
brought into Court by the respondent, with his return to the writ, devolves up-
on the Coury, pending the origing) bearing ; and it may make such dispositiou
of him as Lhe necessily or justice of the case may require: whether such
applioaunt be placed in prison, in charge of the officers of the Court, admitted
to ball, or remitied to the control of the respondent, he is still to he regarded
as in the custody of the Court, und held by virtue of its euthority nnd in obe-
dience to its order

An rppeal in ‘cases of haheas corpus was given to secure the righta of the
applicant, and not to enanble him temporarily to evade the control of the ry-
spoundent, if liable thereto.

‘I'he more appropriate disposition of the applicant, pending an appenl in a ha-
beas corpus cuse, is to place him in charge of the parly to whose custody, in
the judgmeant of the Court, he is justly subject, nnlaga it be sewn that gome
othor courge is necessary for peeuring his rights, or avcomplishing the onds of
the law.

Art. 761, Code of Crlminzl Procedurs, clearly shows that it was not intend-
ed, that the applicanl should be retained in the cnstedy of the Court or its
officers, in all cases, pending an appeal,

Appeal from the Judgment of the Hon. J. A. Baker, Judge of the 7th Judi-
cial District, sitting in Ubambers, at Huntaville.

A. P, Wiley, for himself.

Attorney General, for appellee.

Moorx, J., delivered the opinion of the Court.

Jud sment of the Court below, on the trial of the first writ of babeas corpus,
affirmed.

EX PARTE JOHN B. WILLIAMS. o

On the 28th day of June, 1864, applicant was cxamined by the Bosard of lx.
amining Surgeons, 4d 0. D. T., iound incompetent to perform wilitary duty in
the field. on account of physical disability, but able to do light duty in the Q.
M. Department, A certificate to Lhat eilect wrs sigued by said Board, and ap-
proved by the Ilorolling Officer of Haurris Qounty. On the 29th day of July,
1864, the applicant wus re-examined by said Board, and held linble to active
field duty. Wrlt issued Aug. 31at, 1864. The roturn thoroto made the 156th of
September, 1864, by 4. M. Drake, commandant of camp of instruction, claiming
to hold apnlicant ee & caonseript, owing military service 1o the Confederate
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States, under the lnwa thereof. QOn the trial before the Judge helow, r large
amount of evidence was introduced, to show that the applicant was unfit to
perform military service in the field. The applicaut bad been regularly enroll-
ed, and assigned to said camp of instruction. JIfeld, that the first certificate of
the Examining Board, finding applicant able to do light duty in the Q. M. Dept.,
fixed his status as a soldier, ahd placed him under the control of the military
authorities, and that the civil courts, in such a case, cannot interfere betweca
the soldier and the officer.

The exemptions embraced in the act of Congress, approved the 17th of Feb-
ruary, 18G4, entitled “An act to organize forces to serve during the war,” are
either absolute or conditional: absolute, when they refer to persons who fiil
certain offices, or occupy certain positions of life, with the attendant circum-
stances specified in the law, as in the cuse of the Vice President or un editor of
a newspaper; conditional, wherein a state of facts may exist which mey ba
rendered avnilable to secure an exemption, if the party himself, or some ote
clse, performs what is a prerequisite to that end, a3 in the case of a journey-
man printer.

A certiflicate of disability from a Board of Examining Surgeons, is made by
law a prerequisite for securing an exemption from military secrvice, on the
ground of personal or pbysical disability.

A ccertificate of & Board of Exnmining Surgeons, findicz a party unfit for
military service, by reason of dccided and permanent disability, is a prerequi-
site for an absolute exemption ; a party holding such a certificate, as long as
such recognised disability lasts, retains his status as a citizen, and, in that ca-
pacity, cau apply to the civil courts for redress, against any unlawtul restreint
whatever.

An examinuation of n Board of Surgeons, fiuding a party unfit for miiitary
gervice in the field, but able to do service in the staff department, puts him in
the attitude of e soldicr, and, as a soldier, he cannot apply to the civil courts
te be relieved from obeying what he considers an unlawful order; or an order
not unlawful in itsclf, but unlawful because he can show facts which entitle
hira to be a soldier for limited purposes.

It is competeat for the Confederate government to place in the service thoge
who are partially defective, a8 well a3 those who are entirely able-bodied ; and
to determine the tribunal, the proceedings, and the standard by which the one
or the other capacily may be, at any one time, fixed upon the payty; but
judges or courts of justice, huving no concection with the army, canoot do so.

When the position of an officer and a soldier of the army is relatively occu-
pied by two persons, they, in reference to their military duties, obligations, sad
rights, become subject to a code of military laws, administered and executed
by military officers and military tribunals ; when a person occupies the position
of a soldier, the jurisdiction of such tribunals end oflicers, in all matters in-
volving hiz military duties, has attached, and is, in it3 nature, within its pre-
scribed limits, exclusive.

The rule prescribed in the Code of Criminal Frucedure, Art. 180, that no
person shall be discharged under the writ of habeas corpus, wlo is held by
virtue of auy legal engagemont or ealistment, in the arny, applies to those
who are held as soldiers, under the congcript laws, in its spivit #nd reascn, as
strougly as though they had become soldiers by voluntary enlistment, legally
made.

The ohject of the writ of habeas corpus, is not to determine the degree or
manner of the restraint permissible in any case, but whether or not any re-
etraint is lawful or unlawful.

appeal from the Judgment of the Hon. Georae W, Smith, Judge of the lst
Judicia! District, sitting in Chumbers, at Columbus.



33

Jno. T. Harcourt, for appelluut.
Attorney General, for nppellee.

Rouents, C. J., delivercd the opinion of the Court.
Judgment afirmed.

EX PARTE L. J. BREEDING.

Applicant received from the Hoard of Examining Surgeons of (he 2d Con.
wresaional Distriet, a certificate of permanent uniitness Lo perform military ser-
vice, in May, 1803. In Duceber, 1863, nftor a published revocation by the
Board of all certificales of disubiliry, previously grantod by them, applicant
agnin presented himself before saill Boarl, and wag declared it to perferm mil-
itary service in the field. Wril igzued Junuary 16th, 1864, Tt was in proof by
one witness, not & gurgeon, that applicant was ynbt (or military duty. JFleld,
that applicant was liabie 1o perform military service.

A party receiving a certificate of permanent disability, is not therehy con-
clusisely and permunently relenecd from milivary cervice in the feld : he may
be re-examined, and ordered (o servico o the fiuld, if found of pufticient physt-
cal capucity for thal service.

Upder the acy of Congress of October 111h, 1862, “ to exempt certain per-
sons trom military duty,” and the “act” of the seme date, "“to estublish
places of rendezvous for the examination of enrolled men,’’ the Secretary of
War has authority to prescrive rules and regulations for ascertuiniug those who
are unfit, by reasan of physical or mentsl incapueivy, for the performance of
military duty. Tha Secro*ary of War, in directing that the © ceriificates of
of the Bourd of Examlaing Surgeous. shall pecily whether the incapacity is
temporary or permnuent, nnd, if permasent, the parly shell bs exempt from
tuture examination, Wnlesy speu atly orderud by tlie Board)" is a legitimate ex-
ercise of that uulhonty

Tt is not the intention af the law, nor can it be held ta be its legitimate con-
struction, ahsolutsly to dischurys [row liability to militury, service, all persony
found, at the tiwe of their examiaation, unfit for its performance—without rof-
erence Lo their future status.

The word * fiual," used in the nct of Congresa, * Lo establish” places of ren-
dezvoug fur the exsmination ot enrolled men,” approved Uct. 1lth, 1862, is
not used in the sense, that certificates of Boards of Medical Examiners, certify-
ing thal a pary i3 permancutly urfit to perform military duty, shall have the
legnal effect of relieving him from re-examinaiion, but he may he re-examined,
and it found able for military service, asgigned to duly.

Previous tw the passage of the nbove lnw, the certificate of the Board of Ex-
amining Surgrons was merely rocommendatory ; it had no legnl oporative ef-
tect ; to give it such effect, it had to be approved by superior military authori-
ty ; it was to change the rule in this narticulsr, and to relieve the parties, fonad
unfit for service, from the delay and emhbarrassment which they otherwise might
bhave encountered, if the certificates must have received the approssl of some
superior military authority, that the provision of the lnw making such a certifi-
cate * final,"! was enacted ; and it is thue final witboul refereoce to the nature
or characler ot the disability.

An order from the Consicript Bureau at Richmond, changing or modifying
previously existing orders, caonot be presumed to furnish the rule by which
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conscript officers here are to bo governed, until communicated to them by the
Head Quarters of the Bureau of Conscription, iz this Departaient

It I8 a legal presumption, which cannot be lightly disregarded, that a Board
of Examiniug Burgeons is possessed of the requisite skill and ability, and are
actuated by the desire of properly discharging the duty imposed upon them by
the law, under which they are acting.

Appeal from the Judgment of the Hon. Georce W, Sxira, Judge of the 1st
District, sitting in Chambers, at Columbus,

John T. Harcourt, for appellaat.
Attorney General, for appellee.

Moore, J., delivered the opinion of the Court, and cited General Crders, No.
82, A. & I. G., Richmond, November 3, 1862,

Judgment affirmed.

EX PARTE JAMES WALKER.

Applicant petitioned, on the Gth of September, 1864, the Judge of the Tth
Judicial District, for the writ of Habeas Corpus, alleging, that he was illegally
restrained of his liberty, by Capt. Wm. Holder, in Galveston County. The writ
was granted on the 8th of September, and returnable on the 20th of said month.
Return made Ly John Lloyd, Lientenant commanding company “ E," 2d Texas
regiment ; and in answer to the writ, he states * that us Lieutenant command-
ing enid company E, he restrained James Walker as a soldier ; that gaid
Walker was duly assigned to bis company, as & conscript, oan the 3lat
of August, 1864 ; has ever since beon, and 13 now held as a person liable to
perform militury service to the Confederate Stutes; and that he claims
to hold said Walker a8 a soldier, and not otherwlse.” On the trial before the
Jjudge below, cause submitted, on petitioa, the return of the ofcer to the writ,
and evidence to the effect, that applicant was, on the 18t day of August, 1864,
eleoted to the office of County Commissioner for Brazos County, and that he
wag duly qualified as such, September 16th. JIleld, that applicant, having
shown that he was elected County Commissioner, prior to his assignment to the
respondent’s company, and it aet appearing from the retuyn, or otherwise, that
he was enrolled before his election, is entitled to be discharged.

At common law, the return to the writ of habeas corpus was conclusive, and
the applicant was discharged, balled, or remanded, according to the nature of
the case; but he might confees and avoid the return, by admittiag the truth of
its statemeats, and alleging new matter in avoidance, not ropugnant, and ig
that way destroy the effest of the return.

The statute enlarges the right of the applicant for the writ, and denies to the
retura the conclusiveness allowed to it by the common law ; the respondent’s
return is to be taken as true; he is not required to prove its statements; but
the applicant may except to the return, and show that it ia not true, or admit-
ting it to be true, he may repel its conclusiveness by new matter ia avoidance,
and io one of these modes may destroy the effect thus given to the retura.

The lawe of conscription relate to persons of a certain class described by
their ages, but where it does not appear that such persons answer to that de-
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scription, the presnmption does not arige that they are liable to wilitary duty ;
if thoy are within the ages, and therefore helong to that class, and are not ex-
empt, they are liable to enrollment for military duty.

Under the conscript laws, and the rules and regulations made in pursunnce
thereof, the assignment of a party to duty does not fix his liability ; it is only
an appropriation, or designation to a particular company, and branch of the
service, and the authority to make such an assignmeat depends upon the valid-
ity of his enrollment.

Under these lawsa, rules and regnlatlons, eorollment is the act by which the
Confederate government acquires juriadiction over the peracn of a ¢itizen, and
a right to his ervices, and by which bo s made to sustain a new relation to
that government, as a soldier in its armies, and as such, subject to military
control.

If the jurisdiction of the Confederate government has attached, before the
election of a party to the office of County Commissioner, his subsequent slec-
tion does not constitute an exemptioa frem military service, nor would he be
entitled to a discharge under the act of Congress, approved April 2d, 1863.

Ex parte W. A.-Winnard, page 20, cited and affirmed.

Appeal from the Judgment of the Hon. J. A. Bager, Judge of the 7th Judi-
cial District, sitting in Chawbers, at Huntsville.

Jno. W. Rarris and James Masterson, for appellant,
Attorney General, for appellee.
RexvEs, J., delivered the opinion of the Court.
Judgment reversed, and applicant discharged.

EX PARTE W, H. CAMPBELL.

On the 3d day of October, 1864, applicant petitiened for the writ of Habeas
Corpus, alleging that be was illegally restrained in his liberty by J. J. Pickett,
Enrolling Officer for Washington County. On same day writ issued and execu-
ted. On the G6th of October return made, in which respondent says that he re-
strained the applicant as a conscript, liable to military service. On the
trial the following evidence was introduced : a certificate that applicant was
elected Clonstable, on the 18t day of August, 1864, and had given bond snd du-
ly qualified ; a certificate of said enrolling officer, dated Aug. 11Lh, 1864, that
applicant bad produced eatisfactory evidence that he iz a Consteble for Weleh-
ington County, and on that account he is mot liable to conscription ; a certlfi-
cate, signed by the Board of Examining Surgeons, 2d Congressional Dietrict,
that applicant baviag filed with the Board, an affidavit that he is phyaically
unable to perform military duty, they, on the 6th day of May, 1864, re-exam-
ined the applicant, and found him unfit for field service, but qualified to super-
intend the duties of wagon-making in Q. M. D., and giviog the name, residence
and descri&tion of the applicant: on this certificate was endorsed, ¢ Re-exam-
ined, and former astion of the Board confirmed,”—signed by the same Board—
also, " Re-approved, Sept. 21, 1864,” signeil by swme enrolling officer ; the
name of applicant was on tbe hooks, under the following caption, ¢ Names of
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persond re-examined by the Medical Board, May 6tb, 1804, who compose tbe
Board, Drs. R 8. Wiley, J. H Herndon, J. T. Moore,” with the entries contain-
ed in the ahove certificate opposite his name. Ifeld, that the facts ju this case
raige the preésumption, that applicant was regularly and legally enrolled as »
counscript, previous to his election: and that upplicant, at time of his election,’
and at the vime of Lis application for the writ, was subject to the orders of the
wilitary autboritiea.

The case of ex parte W. A. Winnard, page 20, cited and affirmed.

The liability of n party to perform military service being once fixed by his
enrollment, such liability is not removed by his subsequent election to the office
of Constable.

Appeal from Washington. Tried below, before the Ilon. Janrs E. Survaro.
J. D. Giddings, for appéllaat,
Attorney General, for appellee.

Rournrs, C. J., delivered the opinion of the Court.
Judgment aflirmed.

EX PARTE A. FRETELLIERE.

Applicant, a Frenchman by birth, immigrated to Texas in 1844 ; Lie wade
three visits to [rance, remaining there each time for ohie yonr. The last two
visits he made as & Frencl subjuct, under French passports. He bas uniformly
declared his intention, for many yeurs hack, long prior to 1858, of returning to
TFrance to live. In 1858, he lett this conntry, with the intention of not return-
ing. He bad married in this country, and left his famity hero each time, he vis-
ited France; bhe visited France the last time, for the purpose of preparing a
howme for his family ; be inberited valuable real estate in France from his mo-
ther; he has purchased real estate in this country, and improved it ; be has
been engaged in wmerchandizing, and other ordinary occuputions of the coun-
try ; be bus often expressed his anxious desire to return to Fraace, when he
could dispose of hig effects ; he was never naturalized, though be bas occasion-
ally voted. In 1862, applicant took the oath of alienagze before a Provost Mar-
shal, and bad his name registered at the office of the vice consuiate of France,
a8 & Freach subject. Writ issued December 16th, 18G4, //eld, that the fucts
are suflicient to estublish the domicil of the applicant in this country.

A party baving once acquired a domicii in this country, retains it, as against
the domicil of origin, until he not only intends to change it, but until he ac-
tunlly does change it, by a removal, or at least A commebcemeunt to remore,
which leaves no doubt of the intentivn, and of its being then carried out, by
an actual departure from this country to the country of his original domicil.

The intention of a party to return to the domicil of his origin, after having
once acquired another domicil, however strong, aud whatever preparations he
may make in offering his property for sale, and windiag up his business, is not
sufficient to change the acquired domicil: the change is consuinmated only by
the concurrence of the intention, and the act.

In 1863, F. Guilbeau, the vice consul of France, at Swn Antoniv, entrusted
the business of his vice consulate to spplicant, and left thiy country for France.
Sinee then applicast bas exerciscd the duties of vice consul only in ono in-
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stance, in making a certificate to be used in France. On the 10th of Novem-
her, 1964, the acling counul of France, in New Ovleans, addressed a letier lo
applicany, acceptiog bis assietunce in glving information, &¢. A. Superville, 2
native of France, claiming to be acquainted with the I'tench laws, and espe-
vially with those relating to cunsular orgenization, testified, tbhat, urder the
French laws, a consular agent or vice consul, heing bimeelf a deputy, caunot
uppeint any oae to act ir his place, or transfer his anthority, [ffeld, that sp-
plicant is merely assisting an acting consul of Krance in New Orleans, and can-
wot Do regarided us o consul of a foroign powor, wor embraced within the pre-
visions of Gen. Order, No. 12, from the Burcau of Consorlption, T. M. D,, in
reference to the exeraptiot of cousuls.

An order from the Bureau of Ooascription, T. M. D., dated 1st day of June,
186, directs thut * consuls” of foreign nations, who might otherwise be lin-
Ile, shall not be enrolled for service. The word “consuls” in thia order, is used
in ita generic sense, and includes the different grades of such officers, whether
they bo consuls general, consuls, vice consuls, consuler agents, or secretaries or
students, when properly acting a3 consular agents.

Tho testimony of & person acquainted with foreign laws and customs, i3 ad-
migeible to prove the existenco of such laws end cusioms.

Applicant received a certificate of permanent disabilily on the 29th dey of
March, 1864, from the Board of Examining Surgeons for tlie 18t Congressional
District, which certificete was approved by the eurollivg officer tor said district.
la the return of respondent, he cluimed to hold applicnut az a regularly earoll-
el conacript, liable to do military duty under the C. S. conscript laws. Il
that applicant raust be discharged by virtuse of said certificrte of disability.

A certificate of permenent disability, given by a Boerd of Examining Sur-
yeons, under the act of Congress, approved February 17th, 1884, and in pursu-
ance of the instrustions of the A. & I. G., Richmood, of the 11th of March,
1864, is not fiual in the sense of preventing the officers of conscription, under
the regulations prezcribed for their action, from agein having tlie party exam-
ined, from tirne to time, to ascertain whether ar not the disubility has contin-
ued, and if found fit for duty, from having him enrolled and assigoed to such
duty ; ¢uch a certificnte is linal, ro a9 to preclude rny exercise of authority
over the perscn holding it, by the officers of conscription, uutil the Bureau of
Uonscription ehall hove issued an order directing n re-examicating, and under
such order a dilferent determinution of a Board of Ezamining Surgeons shall
bave annulled hisg excmption.

Agppeal from the Judgment of the lJon. Joux II. Dusovayn, Judye of the 4th
District, sitting in Cliambers, at San Antoaio.
1. 4, § Gen. W. Paschual, for appellant:
Attorney General, for appclice.
Roszrrs, C. J., dellvered the opinion of the Court.
Judgment revetsed, snd epplicent Cischarged.
Moosg, J., did not sit in this case.
F s
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